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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210  and  235 

National  School  Lunch  Program  and 
State  Administrative  Expense  Funds 
Assessment,  Improvement,  and 
Monitoring  System 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Interim  rule;  request  for 
comments. 

SUMMARY:  These  interim  amendments 
affect  regulations  for  Part  210,  National 
School  Lunch  Program,  and  Part  235, 

State  Administrative  Expense  Funds. 

The  changes  made  by  these  interim 
amendments  are  known  collectively  as 
the  Assessment,  Improvement,  and 
Monitoring  System  (AIMS).  The 
objectives  of  the  AIM  System  are:  to 
assess  current  school  lunch  program 
management  by  State  agencies;  to  foster 
improvements  in  program  management 
by  States;  to  monitor  effectively  the  use 
of  Federal  funds;  and  to  protect  the 
nutritional  integrity  of  meals  served 
under  the  program. 

DATES:  Effective  date:  January  1, 1981. 
The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  are 
being  submitted  for  approval  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Federal  Reports 
Act  of  1942.  This  regulation  will  become 
effective  January  1, 1981.  The  reporting 
and  recordkeeping  requirements  may  be 
subject  to  revision  prior  to 
implementation  if  the  requirements,  as 
presently  formulated,  are  not  approved 
without  change  by  the  Office  of 
Management  and  Budget. 

Implementation:  From  January  1, 1981 
to  June  30, 1982,  States  are  required  to 
review  the  largest  School  Food 
Authority  in  the  State.  During  this 
period,  they  shall  carry  out  the 
requirements  for  the  first  year  of  the 
AIMS  review  or  audit  cycle. 

Comments:  Recognizing  that  further 
refinement  of  the  rule  may  be  necessary 
as  actual  operating  experience  is  gained, 
the  Department  is  publishing  this  rule  as 
an  interim  rather  than  a  final  rule.  Public 
comments  are  requested,  and  must  be 
received  no  later  than  June  30, 1981  to  be 
assured  of  consideration.  It  will  be  most 
helpful  if  commentors,  in  addition  to 
general  concerns,  address  specific  areas 
based  on  actual  operating  experience. 
ADDRESS:  Comments  should  be  sent  to  ' 
Stanley  C.  Garnett,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
School  Programs  Division,  USDA-FNS, 


Room  4122,  Auditors  Building,  201 14th 
Street  S.W.,  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Garnett  or  Barbara  Hallman, 
School  Programs  Division,  USDA-FNS, 
Auditor’s  Building,  201 14th  Street  SW., 
Room  4122,  Washington,  D.C.  20250, 
(telephone:  202/477-9069).  The  draft 
interim  impact  analysis  describing  the 
options  considered  in  developing  this 
interim  rule  and  the  impact  of 
implementing  each  option  is  available 
upon  request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
interim  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  "significant”.  Robert 
Greenstein,  Administrator,  Food  and 
Nutrition  Service  has  determined  that  a 
situation  exists  which  warrants  an 
extended  comment  period  on  this 
interim  action  since  it  will  be  helpful  if 
commentors  based  their  concerns  on 
actual  operating  experience.  Comments 
will  be  solicited  through  June  30, 1981. 
This  interim  action  will  be  scheduled  for 
review  so  that  a  final  document 
discussing  comments  received  and  any 
amendments  required  can  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Introduction 

This  presentation  of  the  Assessment, 
Improvement,  and  Monitoring  System  is 
divided  into  a  master  preamble  and  two 
amendments.  AIMS  is  a  system  which 
includes  regulatory  amendments  to  the 
National  School  Lunch  Program 
regulations  (Part  210)  and  the  State 
Administrative  Expense  Fund 
regulations  (Part  235). 

Background 

The  Department  is  concerned  about 
the  need  to  improve  the  overall 
management  of  school  lunch  programs. 
This  concern  is  shared  by  the  Congress 
and  has  been  expressed  in  legislative 
action  dealing  with  the  allocation  of 
State  Administrative  Expense  funds 
which  are  made  available  to  States  to 
administer  child  nutrition  programs. 

Pub.  L.  95-627,  enacted  November  10, 
1978,  made  several  changes  in  the 
authorization  for  and  allocation  of  State 
Administrative  Expense  funds.  The 
funds  which  remain  after  mandatory 
allocations  have  been  made  are 
allocated  to  States  by  the  Department 
"in  amounts  (it)  determines  necessary 
for  the  improvement  in  the  States  of  the 
administration  of  the  (child  nutrition) 
programs  .  .  .  including,  but  not  limited 


to,  improved  program  integrity  and  the 
quality  of  meals  served  to  children.” 

The  Senate  Report  (No.  95-1058) 
which  accompanied  the  fiscal  year  1979 
Agricultural,  Rural  Development  and 
Related  Agencies  Appropriation  Bill 
(Pub.  L.  94-448),  also  makes  reference  to 
improvement  of  program  management. 
The  Report  earmarked  $4  million  of 
fiscal  year  1979  appropriations  “for 
activities,  including  audits,  to  identify 
and  take  any  needed  corrective  action 
concerning  administrative  problems  in 
the  school  feeding  programs — such  as 
noncompliance  with  meal  standards  or 
(standards  for  implementation  of) 
eligibility  criteria  and  the  submission  of 
reimbursement  claims  which  exceed 
actual  meal  costs.”  In  fiscal  year  1980, 

$4  million  has  again  been  earmarked  for 
these  purposes. 

It  is  from  this  background  that  an 
Assessment,  Improvement  and 
Monitoring  System  (AIMS)  was 
developed.  AIMS  sets  forth  minimum 
performance  standards  to  identify 
operational  problems  and  standardized 
procedures  to  take  corrective  action  to 
achieve  better  program  management  in 
the  National  School  Lunch  Program. 
These  regulations  differ  from  the 
proposed  regulations  presented  on 
October  30, 1979  in  44  FR  62453.  All 
changes  made  in  these  regulations  are 
the  result  of  full  consideration  of  written 
public  comments  and  comments 
provided  at  seven  regional  Food  and 
Nutrition  Service  (FNS)  public  briefings, 
Congressional  hearings,  and  at  meetings 
between  State  and  FNS  personnel. 

Comments 

Recognizing  the  complexities  and 
comprehensive  nature  of  the  proposed 
rule,  the  Department  initially  provided 
for  a  64-day  comment  period,  ending  on 
January  2, 1980.  In  response  to  public 
concerns,  the  comment  period  was 
extended  an  additional  30  days,  ending 
February  1, 1980  to  allow  further  input 
from  the  public  (45  FR  1041,  January  4, 
1980).  In  addition,  during  the  early  part 
of  the  comment  period,  seven  public 
briefings  were  conducted  to  explain  the 
details  of  the  AIMS  proposal  and  to 
address  public  concerns  and  questions. 
The  briefings  were  designed  to  promote 
extensive  and  meaningful  public 
participation  in  the  formal  rulemaking 
process.  These  briefings  were  publicly 
announced  in  the  Federal  Register  of 
November  2, 1979  at  44  FR  63107.  A  total 
of  555  public  comments  were  received 
during  the  94-day  comment  period. 

The  Department  thanks  the  public  and 
cooperating  State  and  local  agencies  for 
the  many  substantive  and  constructive 
ideas,  suggestions  and  comments 
received  during  the  comment  period.  It 
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is  apparent  that  much  effort  by  a  wide 
range  of  interested  parties  was  required 
to  produce  the  comments.  As  a  result, 
the  comments  have  been  most  useful  to 
the  Department  in  the  development  of 
this  interim  rule  and  have  assisted  in 
making  AIMS  a  workable  cooperative 
effort  between  local,  State  and  Federal 
agencies.  The  comments  will  be 
addressed  specifically  by  issue  in  this 
preamble. 

The  public  comments  received  in 
response  to  the  AIMS  proposal  and  a 
detailed  comment  analysis  are  available 
for  review  during  regular  business  hours  * 
(8:30  a.m.  to  5  p.m.)  Monday  through 
Friday  in  Room  4300B  Auditor’s 
Building,  201 14th  Street,  SW., 

Washington,  D.C.  20250. 

System  Overview 

In  order  to  clearly  and  concisely 
explain  the  interim  AIM  System,  an 
overview  is  presented  here  prior  to 
discussing  the  individual  parts  of  the 
System  and  the  comments  pertaining  to 
each  part. 

AIMS  now  includes  five  specific 
performance  standards  against  which 
States  are  to  measure  compliance  with 
program  requirements.  These  standards 
(which  have  been  re-ordered  from  the 
proposal)  are: 

(1)  Applications  for  free  and  reduced 
price  meals  are  correctly  approved  or 
denied. 

(2)  The  numbers  of  free  and  reduced 
price  meals  claimed  for  reimbursement 
in  each  school  are  less  than  or  equal  to 
the  number  of  children  in  that  school 
correctly  and  currently  approved  for 
free  and  reduced  price  meals  times  the 
days  of  operation  for  the  reporting 
period. 

(3)  The  system  for  counting  and 
recording  meal  totals  for  paid,  free  and 
reduced  price  meals  claimed  for 
reimbursement  at  both  School  Food 
Authority  and  school  levels  yields 
correct  claims. 

(4)  Meals  claimed  for  reimbursement 
contain  required  food  components. 

(5)  Reimbursement  claimed  for  meals 
is  limited  to  allowable  costs  as 
documented  by  reviewable  records. 

Each  State  agency  is  annually 
required  in  its  State  Plan  to  select  one  of 
three  options  for  ensuring  compliance 
with  the  AIMS  standards.  They  can  (1) 
perform  AIMS  reviews  of  all  School 
Food  Authorities  once  every  four  years, 
(2)  perform  AIMS  audits  of  all  School 
Food  Authorities  once  every  two  years 
or,  (3)  perform  a  combination  of  AIMS 
reviews  and  audits. 

If  a  State  agency  selects  the  AIMS 
review  option,  it  must  perform  reviews 
which  cover  the  first  four  performance 
standards.  However,  it  need  not  review 


School  Food  Authorities  against 
Standard  5  dealing  with  cost 
accountability.  In  addition,  under  this 
option,  State  agencies  must  perform 
follow-up  reviews  on  all  large  School 
Food  Authorities  which  exceed 
established  error  tolerance  levels  and  on 
25%  of  the  small  School  Food 
Authorities  which  exceed  the  tolerance 
levels.  Third  reviews  are  not  required. 
Under  this  option,  claims  need  not  be 
assessed  on  first  reviews  except  where 
meal  counts  are  incorrectly  compiled  at 
the  School  Food  Authority  level,  but 
formal  corrective  action  plans  are 
required  for  School  Food  Authorities 
exceeding  the  tolerances.  This  option 
does  not  relieve  the  State  from  the  audit 
requirements  of  OMB  Circular  A-102; 
however,  organizational  audits  which 
may  or  may  not  include  the  food  service 
account  will  suffice  to  satisfy  the 
requirements  of  OMB  Circular  A-102. 

When  the  audit  option  is  selected  by 
the  State,  it  must  perform  audits  of  all 
School  Food  Authorities  once  every  two 
years.  These  audits  must  cover  all  five 
performance  standards  and  must  be 
conducted  by  independent  State 
auditors  or  State  contracted  auditors. 
USDA’s  audit  grade  or  an  audit  guide 
approved  by  FNS  and  the  Department’s 
Office  of  the  Inspector  General  must  be 
used.  Under  this  option  no  follow-up 
audits  are  specifically  required; 
however,  claims  must  be  assessed  and 
recovered  whenever  a  violation  is 
found,  except  for  performance  Standard 
1.  These  claims  are  required  even  if  the 
violation  does  not  exceed  the  tolerance. 
Additionally,  action  must  be  taken  to 
correct  the  problems.  This  option  also 
does  not  relieve  the  State  from  the  audit 
requirements  of  OMB  Circular  A-102. 
Audits  must  comply  with  all  OMB  A-102 
audit  requirements  to  qualify  as  an  A- 
102  audit.  However,  since  the 
organization  is  the  school  district,  and 
the  State  is  required  to  audit  a  sample  of 
federally  funded  programs,  the  audit 
conducted  under  AIMS  may  be  included 
in  that  sample  and  no  additional 
auditing  of  the  school  food  service 
account  for  A-102  compliance  would  be 
required. 

Thirdly,  a  State  can  use  a  combination 
of  AIMS  audits  and  reviews  to  monitor 
School  Food  Authorities  or  to  monitor 
for  compliance  with  all  five  performance 
standards. 

Each  State  agency  should  find  one  of 
these  options  more  desirable  to  meet  its 
particular  circumstances  and  to  utilize 
its  existing  resources  to  the  maximum 
extent.  Other  changes  from  the  proposal 
have  also  been  made  to  give  States 
greater  flexibility.  These  are: 

•  For  first  AIMS  reviews.  State 
agencies  may  select  schools  for  review 


on  the  basis  of  either  State-developed 
criteria  (which  will  result  in  the 
selection  of  at  least  some  schools 
suspected  of  having  problems)  or 
random  sampling.  In  either  case,  an 
approximately  equal  number  of  schools 
from  attendance  unit  groupings 
(elementary,  middle,  senior  high)  must 
be  selected. 

•  For  both  AIMS  reviews  and  AIMS 
audits,  claims  are  to  be  assessed  based 
on  the  severity  and  longevity  of 
problems.  The  State  agency  may 
determine  the  methodology  for 
assessment  of  claims. 

•  For  the  AIMS  review  option.  States 
may  devise  their  own  system  for 
determining  the  base  from  which  25%  of 
the  small  School  Food  Authorities 
exceeding  the  tolerances  must  be 
reviewed.  For  example,  they  may  select 
every  fourth  School  Food  Authority  with 
problems,  select  the  School  Food 
Authorities  with  the  most  severe 
problems  which  have  been  reviewed  as 
of  a  specific  date,  etc. 

•  For  the  AIMS  review  option,  second 
reviews  of  School  Food  Authorities  can 
be  made  any  time  between  the  time  of 
the  first  review  and  December  31  of  the 
following  school  year. 

Emphasis  throught  this  interim  rule  is 
on  achieving  corrective  action.  All 
deficiencies  found  during  an  AIMS 
review  or  an  AIMS  audit  must  be 
discussed  with  the  School  Food 
Authority,  and  along  with  corrective 
actions  to  be  undertaken,  documented  in 
writing  from  the  State  to  the 
Superintendent  of  the  School  Food 
Authority.  When  deficiencies  found  in 
an  AIMS  review  exceed  the  tolerance 
levels,  corrective  action  plans  executed 
between  the  School  Food  Authority  and 
the  State  agency  become  more  formal 
and  are  discussed  at  the  exit  conference. 

No  fiscal  actions  are  required  on  first 
AIMS  reviews,  except  when  a  School 
Food  Authority  is  not  accurately 
aggregating  meal  counts  submitted  by 
schools  and  is,  therefore,  in  violation  of 
Standard  3.  Fiscal  action,  however,  is 
mandatory  for  Standards  2,  3,  and  4 
beginning  on  the  second  review. 

Technical  information  to  assist  in 
implementation  will  be  contained  in 
FNS  guidance  which  will  be  issued  as  it 
is  developed  by  FNS. 

The  remainder  of  the  preamble  will 
describe  commentor  reaction  and  the 
interim  provision  for  all  the  specific 
components  of  AIMS. 

Performance  Standards 

Reaction  to  the  performance 
standards,  as  stated  in  the  proposal, 
was  mixed.  Some  commentors  approved 
of  the  standards,  but  a  number  of 
commentors  stated  that  there  was 
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overlap  among  the  standards  or  that  the 
standards,  as  stated,  raised  many 
operational  questions  necessitating 
further  guidance.  Some  commentors 
stated  that  their  own  monitoring  system 
already  covered  all  or  most  of  the 
standards.  The  Department  believes  that 
the  performance  standards  will  serve  as 
tools  to  enforce  the  various  components 
of  existing  regulations.  If,  as  many 
commentors  suggested,  local  School 
Food  Authorities  are  already  complying 
with  the  performance  standards,  the 
additional  burdens  generated  by  AIMS 
should  be  minimal. 

The  five  performance  standards  for 
the  AIMS  interim  regulations  are: 

1.  All  applications  for  free  and 
reduced  price  meals  are  correctly 
approved  or  denied. 

2.  The  numbers  of  free  and  reduced 
price  meals  claimed  for  reimbursement 
in  each  school  are  less  than  or  equal  to 
the  number  of  children  in  that  school 
correctly  and  currently  approved  for 
free  and  reduced  price  meals  times  the 
days  of  operation  for  the  reporting 
period. 

3.  The  system  for  counting  and 
recording  meal  totals  for  paid,  free  and 
reduced  price  meals  claimed  for 
reimbursement  at  both  School  Food 
Authority  and  school  levels  yields 
correct  claims. 

4.  Meals  claimed  for  reimbursement 
contain  food  components  as  required  by ' 
regulations;  and 

5.  Reimbursement  claimed  for  meals  is 
limited  to  allowable  costs  as 
documented  by  reviewable  records. 

The  six  performance  standards  of  the 
proposal  and  an  explanation  of  the 
changes  made  to  them  is  given  below. 

a.  Performance  Standard  1 

Proposed  Provision — All  applications 
for  free  and  reduced  price  meals  are 
validly  approved  or  correctly  denied. 

The  greatest  area  of  concern  by 
commentors  on  proposed  Performance 
Standard  1  was  that  the  performance 
standard  did  not  allow  for  human  error 
and  problems,  such  as  information  filled 
out  on  the  wrong  lines  of  the  application 
or  failure  by  an  adult  to  sign  the 
application.  Although  some  commentors 
did  not  disagree  with  the  performance 
standard  per  se,  they  were  concerned 
that  school  officials  might  wrongly 
interpret  the  performance  standard  as  a 
requirement  to  routinely  verify  the 
information  contained  on  applications. 
This  verification  process  might  in  turn 
discourage  potentially  eligible  needy 
applicants  from  applying  for  benefits. 

The  proposal  and  this  interim 
regulation  do  not  suggest  that 
information  contained  on  applications 
be  routinely  verified.  Rather  this 


performance  standard  is  designed  to 
minimize  the  administrative  errors  that 
can  occur  in  the  school-level 
documentation  of  need  for  free  and 
reduced  price  benefits  and  the  delivery 
of  such  benefits  to  those  in  need. 

While  the  Department  agrees  that 
many  applications  that  are  “invalid”  on 
their  face  may  in  fact  be  valid  if 
properly  filled  out,  it  believes  the 
application  process  must  be  considered 
as  an  important  and  necessary 
documentation  of  a  school’s  claim  for 
free  or  reduced  price  benefits.  Actions 
to  secure  valid  applications  that  are 
completely  filled  out  and  correctly 
certified  are  the  responsibility  of  the 
School  Food  Authority.  If  any  of  the 
essential  items  on  an  application  are 
incomplete  or  missing,  the  application 
does  not  contain  sufficient  information 
to  make,  document  and  support  an 
eligibility  decision,  and  therefore  must 
be  considered  an  invalid  application.  In 
response  to  commentor  concerns,  this 
interim  regulation  will  give  State 
agencies  the  opportunity  after  the  first 
AIMS  review  to  allow  school  officials  to 
correct  and  obtain  complete 
applications.  All  approved  and  denied 
applications  for  schools  selected  for 
review  must  be  checked  for  validity. 

Some  commentors  expressed  a  view 
that  it  is  unnecessary  and  time- 
consuming  to  check  all  applications.  The 
Department  considered  requiring  that 
only  a  sample  of  applications  be 
checked  on  the  first  review,  and  then 
that  all  applications  be  checked  on  the 
second  review.  This  approach  posed 
several  problems,  however.  It  would  be 
quite  difficult  in  many  instances  to 
determine  from  a  sample  whether  or  not 
performance  standard  2  has  been  met  or 
violated.  The  reviewers  would  already 
have  to  know  the  total  number  of 
approved  applications  for  free  and 
reduced  price  meals,  respectively,  would 
then  have  to  apply  a  percentage 
disallowance  to  this  total,  based  on  the 
results  of  the  sample,  and  then  compare 
the  result  to  claims  submitted  for  free 
and  reduced-price  meals.  In  addition, 
the  reviewers  would  have  to  properly 
pull  a  valid  sample  of  all  approved  free 
meal  applications,  a  separate  sample  of 
all  approved  reduced-price  applications, 
and  a  third  sample  of  denied 
applications.  A  separate  (although  less 
complicated)  computation  would  be 
needed  to  determine  compliance  with 
performance  standard  1. 

The  Department  believes  that  because 
of  these  complexities  the  “sampling” 
approach  is  not  likely  to  save  much  time 
and  may  even  consume  more  time 
where  reviewers  are  not  skilled  in  the 
methodology  needed  to  perform  these 


tasks.  In  addition,  this  approach  is  likely 
to  lead  to  errors,  possibly  resulting  in 
some  schools  being  improperly  listed  as 
violating  the  performance  standard,  and 
vice  versa.  As  a  result,  the  Department 
has  not  adopted  this  suggestion  in  these 
interim  regulations. 

,  However,  the  Department  is 
interested  in  receiving  comments  on  the 
requirement  to  check  all  applications, 
and  on  alternatives  involving  sampling, 
during  the  comment  period  on  these 
interim  rules. 

To  improve  its  clarity,  the  Department 
has  reworded  Performance  Standard  1. 

b.  Performance  Standard  2 

Proposed  Provision — Free  and 
reduced  price  meals  claimed  for 
reimbursement  are  less  than  or  equal  to 
the  number  of  currently  enrolled 
children  approved  for  (1)  free  and  (2) 
reduced  price  meals,  respectively,  times 
the  days  of  operation  for  the  reporting 
period. 

Commentors  gave  several  examples 
demonstrating  how  a  school  or  even  a 
School  Food  Authority  may  on  any 
particular  day  claim  a  greater  number  of 
free  and  reduced  price  meals  than  the 
number  of  children  approved  for  such 
meals. 

Commentors  pointed  out  that  the 
built-in  tolerances  which  exist  in 
proposed  Performance  Standard  2  were 
a  direct  function  of  the  level  of 
participation — the  lower  the 
participation,  the  higher  the  level  of 
tolerance,  and  thus  those  School  Food 
Authorities  with  the  highest 
participation — a  desirable  goal — would 
be  most  likely  to  violate  this 
performance  standard. 

It  is  highly  improbable  for  a  school 
complying  with  current  regulations  to 
serve  more  free  and  reduced  price  meals 
during  a  reporting  period  than  the 
number  of  children  approved  for  such 
meals  times  the  number  of  days  of 
operation  in  that  reporting  period. 
Absenteeism  by  children  often  results  in 
fewer  meals  being  actually  served  to 
free  and  reduced  price  meal  recipients 
than  the  product  of  the  number  of 
applications  and  the  days  of  the 
reporting  period  would  indicate.  While 
there  exists  a  built-in  tolerance  factor 
that  will  vary  from  school  to  school 
based  on  the  actual  level  of  free  and 
reduced  price  meal  participation,  the 
Department  feels  that  the  performance 
standard  would  provide  a  large  enough 
tolerance  factor  so  that  Performance 
Standard  2  would  not  pose  undue 
hardship  on  high  participation  schools. 

Some  comments,  mostly  from  State 
agencies,  focused  on  the  problem  of 
maintenance  of  free  and  reduced  price 
application  files.  A  reviewer  must,  when 
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conducting  a  review  of  a  school  for 
Performance  Standard  2,  have  access  to 
both  the  free  and  reduced  price  meal 
application  forms  as  well  as  the  free  and 
reduced  meal  claims,  by  school.  As 
revealed  by  commentor  reaction,  some 
School  Food  Authorities  maintain  free 
and  reduced  price  meal  application  files 
School  Food  Authority-wide,  not  by 
school.  Thus,  review  of  Standard  2 
necessitates  changes  in  the  manner  in 
which  some  School  Food  Authorities 
maintain  files. 

Several  of  the  State  agency 
commentors  objected  to  the  requirment 
that,  during  reviews,  States  would  be 
responsible  for  checking  the  school’s 
records  to  ensure  that  the  applications 
on  file  correspond  to  children  currently 
enrolled.  They  argued  that  matching 
applications  to  enrollment  would  be  too 
time  consuming  to  do  on  each  review, 
and  that  they  could  not  be  responsible 
for  the  accuracy  of  enrollment  figures. 

School  Food  Authorities  must 
maintain  files  of  currently  approved  and 
denied  free  and  reduced  price 
applications  because  this  embodies  a 
good  management  practice.  If 
applications  are  maintained  only  at  the 
School  Food  Authority  level,  they  must 
be  readily  retrievable  by  school.  We 
recognize  that  matching  applications 
with  enrollments  may  be  too  time 
consuming  during  an  AIMS  review  or 
audit  and  that  the  reviewer  oannot 
ensure  the  accuracy  or  availability  or 
enrollment  data.  We  would  expect, 
however,  that  there  be  a  system  in  place 
that  would  keep  applications  current. 

We  have,  therefore,  revised  the  wording 
of  the  proposed  Performance  Standard  2 
from  “currently  enrolled  children”  to 
“children  currently  approved”  in  the 
interim  rule. 

There  were  few  objections  to  the 
requirement  that  School  Food 
Authorities  provide  counts  of  children 
approved  for  free  and  reduced  price 
meals  in  March  and  October  to  the 
State.  However,  several  States  thought 
the  November/ April  compilation  of  this 
data  for  FNS  was  an  unnecessary 
burden  on  the  State  agencies.  Some 
commented  that  similar  information  is 
submitted  on  form  FNS  10,  Report  of 
Child  Nutrition  Operations,  to  the 
Department. 

In  order  to  reduce  the  recordkeeping 
and  reporting  burdens,  the  State  will  not 
be  required  to  report  to  FNS  the  number 
of  children  currently  approved  for  free 
and  reduced  price  meals  by  type  of  meal 
and  number  of  days  the  school  meal 
programs  were  in  operation  for  March 
and  October,  as  in  the  proposal.  In 
addition,  the  interim  rule  will  not  require 
School  Food  Authorities  to  report  this 
information  to  States  for  the  months  of 


October  and  March.  However,  the 
Department  encourages  States  to  require 
that  this  information  be  reported  as  an 
additional  method  of  administrative 
control. 

Some  commentors  believe  that 
monitoring  for  Performance  Standard  2 
would  be  difficult  since  not  all  schools 
under  a  School  Food  Authority  operate 
the  same  number  of  days.  In  order  to 
avoid  this  problem,  in  die  interim 
regulation  the  number  of  free  and 
reduced  price  meals  claimed  for 
reimbursement  must  be  equal  to  or  less 
than  the  sum  total  of  the  number  of 
children  currently  and  correctly 
approved  times  the  day  of  operation  for 
the  reporting  period  for  each  school. 

In  the  course  of  an  on-site  review  of  a 
School  Food  Authority,  the  State  must 
endure  that  the  number  of  free  and 
reduced  price  meals  by  type  of  meal 
claimed  does  not  exceed  the  number  of 
children  currently  approved  for  free  and 
reduced  price  meals,  by  type  of  meal, 
times  the  days  of  operation,  as  reported 
by  the  school  for  the  School  Food 
Authority’s  most  recent  claim. 

The  words  “the  numbers  of’  and 
“correctly  and”  have  been  inserted  into 
the  standard  for  parallel  construction 
and  for  clarity.  In  addition  the  wording 
of  the  standard  has  been  changed  to 
specify  that  it  is  intended  to  be  applied 
at  the  school  level. 

c.  Performance  Standard  3 

Proposed  Provision — The  total 
number  of  meals  claimed  for 
reimbursement  is  equal  to  or  less  than 
the  average  daily  attendance  for  days  of 
operation  times  the  days  of  operation 
for  the  reporting  period. 

A  larger  number  of  commentors 
opposed  or  found  problems  with 
proposed  Performance  Standard  3  than 
with  proposed  Performance  Standard  2, 
although  the  concerns  expressed  were 
similar. 

Some  commentors  opposed  the 
standard  on  the  grounds  that  the 
tolerance  built  into  the  standard,  which 
compares  average  daily  attendance  to 
meals  claimed  rather  than  participation 
to  meals  claimed,  is  greater  for  School 
Food  Authorities  with  low  participation 
than  for  School  Food  Authorities  with 
high  participation  programs. 

Some  personnel  from  large  school 
systems  strongly  opposed  the  use  of 
average  daily  attendance  data  to 
establish  maximum  participation  limits 
on  the  grounds  that  it  may  be 
inaccurate.  For  example,  some 
commentors  felt  that  average  daily 
attendance  figures  would  not  include 
students  who  are  tardy  but  may  come  in 
early  enough  to  eat  lunch.  It  was  pointed 
out  that  many  school  systems  do  not 


take  attendance  or  cannot  change  the 
timeframes  in  which  they  collect 
average  daily  attendance  to 
accommodate  the  AIMS  requirements. 
Additionally,  some  commentors  gave 
reasons  for  more  meals  being  claimed 
than  average  daily  attendance;  for 
example,  the  purchase  by  junior  and 
senior  high  school  children  of  more  than 
one  meal;  the  preparation  of  meals  for 
students  visiting  from  another  school; 
and  the  serving  of  unplanned  excess 
meals  to  attending  children  on  a  day  of 
high  absenteeism.  Although  serving 
second  meals  on  a  continued  and 
widespread  basis  is  inappropriate,  the 
regulations  have  never  specifically 
limited  the  sale  of  second  meals  to 
students.  While  the  Department  believes 
that  the  regulatory  provision 
recommending  increased  portion  sizes 
for  older  students  is  more  conducive  to 
good  eating  habits  and  patterns  than 
second  servings,  the  Department  does 
not  intend  for  the  AIM  System  to 
address  the  claiming  of  more  meals  than 
average  daily  attendance. 

Based  on  the  problems  outlined  by 
commentors  and  this  performance 
standard’s  potential  overlap  with  other 
performance  standards,  the  Department 
has  eliminated  Performance  Standard  3. 
As  a  result.  State  agencies  will  not  be 
required  to  collect  attendance  data 
statewide  in  this  interim  rule.  State 
agencies  should,  however,  continue  to 
use  this  measurement  as  an  analytical 
tool  to  identify  problems  or  abuses  and 
take  appropriate  corrective  action  where 
necessary  to  meet  the  intent  of 
§  210.11(a)  which  requires  schools  to 
plan  for  “one  meal  per  child  per  day.” 

d.  Performance  Standard  4 

Proposed  Provision — The  system  for 
counting  and  recording  meal  totals  for 
paid,  free  and  reduced  price  meals 
claimed  for  reimbursement  at  both 
School  Food  Authority  and  school  levels 
yields  correct  claims. 

This  standard  addresses  the 
mechanics  of  supporting  a  claim. 
Improper  or  unjustified  procedures  may 
result  in  improper  or  unjustified 
reimbursement  claims.  As  such,  the 
Department  believes  that  adherence  to 
this  performance  standard  is  critically 
important  to  the  effective  operation  of 
school  food  service  programs. 

Commentors  expressed  a  concern  that 
this  performance  standard  would 
increase  the  likelihood  of  overt 
identification.  The  Department  believes 
that  there  are  systems  which  provide  an 
accurate  count  while  preventing  the 
overt  identification  of  free  and  reduced 
price  meal  recipients. 

The  State  agency  must  carefully 
review  the  counting  and  recording 
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procedures  used  by  the  School  Food 
Authority  to  assure  that  they  yield 
accurate  claims.  In  the  course  of  its 
review  of  a  School  Food  Authority,  the 
State  must  also  observe  the  method  of 
taking  counts  in  schools  to  ensure  that 
the  system  yields  correct  counts  of 
meals  by  category  (free,  reduced  price 
and  paid).  This  does  not  mean  that  State 
reviewers  must  observe  how  each  meal 
is  counted  in  every  serving  line  in  a 
school  but  only  a  representative  sample 
to  validate  the  system.  In  addition,  the 
State  agency  will  evaluate  the  School 
Food  Authority's  system  for  compiling 
each  school's  meal  count  data  into  a 
consolidated  claim  for  reimbursement  so 
as  to  ensure  that  claims  accurately 
reflect  such  meal  counts  by  category 
(free,  reduced  price  and  paid). 

This  performance  standard  is 
renumbered  as  Performance  Standard  3 
in  the  interim  rule. 

e.  Performance  Standard  5 

Proposed  Provision — Reimbursements 
claimed  for  meals  are  limited  to 
allowable  costs  as  documented  by 
reviewable  records. 

Some  commentors  wrote  that  the 
provisions  of  proposed  Performance 
Standard  5  are  already  covered  in 
existing  audit  regulations  and  that  AIMS 
duplicated  current  audit  systems.  Some 
commentors  also  wrote  that  compliance 
would  be  too  time  consuming  and  create 
additional  paperwork. 

Several  State  agency  directors  pointed 
out  and  supported  the  existing  practice 
of  comparing  total  reimbursement  to 
total  allowable  costs  once  a  year.  They 
expressed  concern  that  AIMS  would 
inappropriately  require  such 
comparisons  on  a  more  frequent  basis. 

Since  1973,  the  Department  has 
provided  specific  guidance  on  the 
establishment  of  cost-based 
accountability  systems  for  school  lunch 
programs  at  the  School  Food  Authority 
level.  The  monitoring  of  School  Food 
Authority  accountability  systems  to 
ensure  that  only  documented  allowable 
program  costs  are  reported  to  State 
agencies  on  claims  for  reimbursement  is 
considered  a  crucial  component  of  an 
effective  audit  system.  This  performance 
standard  requires  examination  of 
records  of  costs  attributed  to  federally 
reimbursable  school  food  service 
programs  to  determine  the  allowability 
of  such  costs  and  if  such  costs  are 
sufficient  to  substantiate 
reimbursement.  As  necessary, 
adjustments  in  reported  allowable  costs 
relative  to  reimbursement  would  be 
made. 

Therefore,  the  Department  intends  to 
retain  this  as  a  performance  standard. 
However,  in  addressing  the  concern 


expressed  by  some  commentors  that 
AIMS  reviews  duplicate  existing 
monitoring  activity  which  is  conducted 
under  the  biennial  audit  requirement, 
the  interim  AIMS  regulations  will  not 
require  the  review  of  this  standard  when 
AIMS  is  complied  with  by  AIMS 
reviews.  If  a  State  chooses  to  do  AIMS 
audits,  this  performance  standard  must 
be  reviewed  This  will  alleviate 
duplication  and  the  potential  for 
increased  paperwork. 

/.  Performance  Standard  6 

Proposed  Provision — Meals  claimed 
for  reimbursement  contains  food 
components  and  quantities  as  required 
by  regulations  and  as  documented  by 
reviewable  production  and  student 
participation  records. 

The  issue  of  meal  quantities  received 
much  comment  from  school  system 
personnel  with  almost  10%  of  all 
comment  letters  containing  statements 
of  concern  about  the  method  FNS  would 
use  to  measure  quantities,  including 
concerns  about  the  use  of  production 
records  as  monitoring  tools.  Many  of 
these  commentors  agreed  that  some 
tolerance  for  error  is  needed  if  precise 
quantity  requirements  are  set.  Also 
stated  by  many  commentors  was  the 
obvious  need  for  guidance  in  advance  of 
the  implementation  of  any  new  meal 
pattern  requirements. 

It  appeared  that  not  all  commentors 
understood  that  the  proposed 
Performance  Standard  6  dealt  only  with 
the  absence  of  components  when  fiscal 
actions  for  noncompliance  were  applied. 
While  the  standard  itself  implied  the 
seeking  and  review  for  complete 
regulatory  compliance  with  regard  to 
meal  patterns,  in  both  components  and 
quantities,  it  was  intended  that  a 
determination  of  noncompliance  be 
made  only  when  a  component  was 
missing,  or  when  an  uncreditable  food 
w’as  incorrectly  used  to  meet  a 
component  requirement.  In  order  to 
clarify  the  intent  of  proposed 
Performance  Standard  6,  all  references 
to  quantities  will  be  removed  in  the 
interim  standard.  This  change  in  the 
performance  standard  does  not  imply 
that  State  agencies  no  longer  have  the 
responsibility  for  instituting  corrective 
action  for  quantity  violations. 

Currently,  the  Department  is  involved 
in  an  effort  to  devise  a  standardized 
system  or  systems  for  reviewers  to 
follow  to  determine  whether  a  school  is 
meeting  both  component  and  quantity 
meal  pattern  requirements.  The 
Department  intends  that  such  system(s) 
would  enable  reviewers  to  adequately 
evaluate  all  delivery  and  service 
systems,  including  the  more  innovative 
methods  recently  developed,  and  would 


be  adaptable  to  changes  in  the  lunch 
pattern. 

A  regulatory  proposal  currently  under 
development  to  address  the  intricacies 
of  the  overall  meal  pattern  monitoring, 
compliance  and  quantity  control  process 
will,  when  finalized,  set  forth  some 
standardized  procedures  for  measuring 
meal  pattern  compliance.  Once  the 
proposed  system  is  refined,  it  will  be 
published  for  public  comment.  Public 
participation  by  interested  parties  will 
play  an  important  role  in  the  finalization 
of  the  proposal. 

In  the  course  of  its  review  of  a  School 
Food  Authority  and  its  schools,  the  State 
agency  must  evaluate  the  nutritional 
integrity  of  meals  served,  thereby 
ensuring  that  all  meals  claimed  meet  the 
requirements  of  the  regulations.  Since 
AIMS  does  not  address  monitoring  for 
quantity  compliance,  States  should 
continue  with  their  current  procedures 
until  the  Department  completes  the 
rulemaking  process  in  this  area. 

This  performance  standard, 
renumbered  as  Performance  Standard  4, 
eliminates  the  proposed  production 
record  requirements  and  specifies  that 
the  standard  applies  solely  to 
component  requirements. 

Reviews 

a.  The  General  System 

Proposed  Provision — The  proposal  set 
forth  a  structured  review  system,  to  be 
undertaken  by  the  State  agency,  which 
included: 

(1)  The  number  of  SFAs  to  be 
reviewed  each  year; 

(2)  Timeframes  for  the  conduct  of  first, 
follow-up  (second,  and  final  (third) 
reviews; 

(3)  Error  tolerance  levels  used  to 
trigger  second  and  third  reviews; 

(4)  Methods  for  selecting  specific 
schools  within  a  School  Food  Authority 
for  review;  and 

(5)  The  number  of  schools  to  review 
within  a  School  Food  Authority. 

FNS  felt  that  a  structured  review 
system  would  standardize  the  State 
agencies’  responsibilities  under  the  AIM 
System.  In  this  way  a  national  system 
could  be  applied  as  uniformly  as 
possible  in  all  School  Food  Authorities. 

In  judging  the  overall  system,  many 
commentors  felt  that  the  proposed 
structure  of  reviews  would  interfere 
with  a  State  agency’s  flexibility  to 
establish  priorities  and  make  review 
plans  based  on  its  own  unique  needs 
and  resources. 

FNS  recognizes  the  validity  of  many 
commentors’  assertions  that  a  highly 
structured  national  review  system  is  not 
appropriate  to  address  all  the  needs  of 
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all  State  agencies  and  School  Food 
Authorities. 

Interim  Provision — Allows  each  State 
agency  flexibility  to  arrange  reviews  in 
a  manner  that  is  considered  most 
beneficial  to  the  State  agency  and  is  in 
keeping  with  its  needs  and  available 
resources.  Detailed  changes  are 
described  under  each  major  issue  area 
as  follows. 

b.  Tiered  Review  System 

Proposed  Provision — The  AIMS 
proposal  required  State  agencies  to 
annually  review  one-half  of  the  large 
School  Food  Authorities  (the  two  largest 
in  a  State  with  2,000  or  more  enrollment 
and  any  others  with  40,000  or  more 
enrollment).  State  agencies  would  have 
had  to  review  one-fifth  of  all  other 
School  Food  Authorities  each  year.  This 
requirement  created  a  two  tiered  review 
system— a  two-year  review  cycle  for 
large  School  Food  Authorities  and  a 
five-year  review  cycle  for  smaller 
School  Food  Authorities.  Follow-up 
(second)  reviews  would  have  been 
required  in  all  large  School  Food 
Authorities  exceeding  an  established 
error  tolerance  level  and  in  25%  of 
smaller  School  Food  Authorities 
exceeding  the  same  error  tolerance 
level.  Certification  reviews  by 
independent  auditors  and  final  (third) 
reviews  would  have  been  required  for 
large  School  Food  Authorities  which 
exceeded  error  tolerance  levels. 

It  was  assumed  by  FNS  that  large 
School  Food  Authorities  are  prone  to 
more  administrative  problems  than 
small  School  Food  Authorities. 
Furthermore,  the  potential  for  large 
program  dollar  losses  was  considered 
greater  in  large  School  Food  Authorities. 
Therefore,  the  agency  designed  a  system 
which  emphasized  reviews  of  large 
School  Food  Authorities  to  allow  State 
agencies  to  target  their  limited  resources 
in  those  areas  FNS  believed  to  be  most 
in  need  of  attention. 

For  a  variety  of  reasons,  some 
commentors  opposed  the  large  School 
Food  Authority — small  School  Food 
Authority  tiered  review  concept.  Their 
major  objections  were: 

(1)  Large  School  Food  Authorities 
viewed  the  tiered  review  system  as 
discriminatory  and  punitive  to  large 
school  systems. 

(2)  The  two-year  cycle  would 
overstrain  the  capabilities  of  the  State 
agency  and  result  in  less  emphasis  on 
training,  technical  assistance  and 
outreach. 

(3)  In  some  instances,  large  School 
Food  Authorities  are  better 
administered  than  small  School  Food 
Authorities.  Some  commentors 
complained  that  small  School  Food 


Authorities  cannot  afford  to  hire  trained 
personnel  and  need  more  frequent 
reviews  than  once  every  five  years. 

They  thought  that  this  might  be  achieved 
by  reducing  the  number  of  reviews  of 
the  large  School  Food  Authorities  and 
reviewing  more  small  School  Food 
Authorities.  ■■■■ 

Other  commentors  believed  that 
School  Food  Authorities  with  known 
problems  should  be  reviewed  more 
frequently  than  School  Food  Authorities 
that  are  efficiently  administered. 
Additionally,  there  were  a  number  of 
commentors  who  stated  their  support  for 
a  uniform  review  cycle  for  all  School 
Food  Authorities.  The  concepts  of  a 
three-year,  four-year,  and  five-year 
uniform  review  period  were  each 
supported  by  some  commentors. 

After  considering  these  concerns  and 
the  alternatives  suggested  by  the 
commentors,  the  Department  has 
determined  that  there  is  a  need  to 
provide  State  agencies  more  flexibility 
in  meeting  AIMS’  review  requirements. 
Therefore,  the  Department  has 
eliminated  the  proposed  tiering  concept 
on  first  reviews.  In  this  interim  rule,  the 
Department  will  require  AIMS  reviews 
of  all  School  Food  Authorities  at  least 
once  during  a  four-year  review  period, 
or  AIMS’  audits  by  State  level  auditors 
or  State  contract  auditors  at  least  once 
every  two  years  or  a  combination  of 
both  AIMS  reviews  and  AIMS  audits. 
Additonally,  the  first  year  of  AIMS  is 
defined  as  the  first  18  months  beginning 
in  January  1981  and  the  rule  will  require 
States  to  conduct  an  AIMS  review/audit 
of  the  largest  School  Food  Authority  in 
the  State  during  the  first  year  of  AIMS. 

The  Department  recommends  that 
wherever  appropriate  State  agencies 
include  both  large  and  small  School 
Food  Authorities  annually  in  their 
review/ audit  coverage. 

Under  this  interim  regulation,  if  AIMS 
reviews  are  performed  during  the  four- 
year  review  period,  half  as  many 
reviews  will  be  required  of  each  large 
School  Food  Authority  as  would  have 
been  required  under  the  AIMS  proposal. 
However,  small  School  Food  Authorities 
will  be  reviewed  once  every  four  years, 
rather  than  five  as  in  the  proposal.  It  is 
expected  that  the  overall  impact  of  this 
and  other  modifications  of  the  review 
requirements  in  this  interim  rule  will  be 
a  diminished  review  burden  for  the 
State  agency  since  more  flexibility  is 
given  to  State  agencies  in  utilizing  their 
resources  to  meet  their  own  unique 
needs.  State  level  auditors  and/or  State 
contract  auditors  may  be  used  to 
conduct  AIMS  reviews. 

Under  this  interim  regulation,  the 
requirements  of  AIMS  can  also  be  met 
through  AIMS  audits  conducted  by  State 


level  auditors  or  State  contract  auditors. 
The  AIMS  audit  on  a  two-year  cycle  for 
all  School  Food  Authorities  is  a  system 
in  which  follow-up  visits  are  not 
required.  Additionally,  use  of  the  audit 
option  incorporates  the  biennial  audit 
requirement  and  thus  could  lessen 
duplicative  reviews. 

A  State  may  also  choose  to  use  a 
combination  of  audits  and  reviews  to 
monitor  School  Food  Authorities  or  to 
monitor  for  compliance  with 
performance  standards.  For  example,  a 
State  may  wish  to  choose  the  audit 
option  for  auditing  large  School  Food 
Authorities  and  the  review  option  for 
small  School  Food  Authorities;  or  a 
State  may  choose  to  use  reviews  to 
monitor  for  performance  standard  4  and 
audits  to  monitor  for  all  other 
performance  standards.  States  using  a 
combination  of  audits  and  reviews  are 
responsible  for  maintaining 
documentation  to  assure  compliance 
with  the  AIMS  regulations  as  well  as 
with  A-102  requirements. 

The  size  of  a  School  Food  Authority 
will  no  longer  be  a  factor  in  scheduling 
the  frequency  of  first  reviews /audits. 
However,  to  reduce  the  burden  on 
limited  State  agency  staffs,  the 
Department  has  retained  the  concept  of 
“small”  and  “large”  School  Food 
Authorities  for  the  purposes  of  second 
AIMS  reviews.  Large  School  Food 
Authorities  will  continue  to  be  defined 
as  the  two  largest  School  Food 
Authorities  in  a  State,  and  all  School 
Food  Authorities  with  an  enrollment  of 
40,000  or  more  students.  If  one  (or  both) 
of  the  two  largest  School  Food 
Authorities  in  a  State  has  an  enrollment 
of  less  than  2,000  students,  it  is  not 
defined  as  “large.”  Small  School  Food 
Authorities  are  all  the  remaining  School 
Food  Authorities  in  the  State. 

Interim  Provision — Under  only  AIMS 
reviews,  the  State  must  review  all 
School  Food  Authorities  at  least  once 
during  a  four-year  review  period  with  a 
minimum  of  20%  of  the  School  Food 
Authorities  to  be  reviewed  in  each  of 
the  first  two  years  of  the  first  four-year 
cycle.  If  States  choose  only  the  AIMS 
audit  option,  they  must  audit  School 
Food  Authorities  at  least  once  every  two 
years,  and  a  minimum  of  33Vb%  of  the 
School  Food  Authorities  must  be 
audited  the  first  year  of  the  first  two- 
year  cycle.  If  a  State  chooses  to  use  a 
combination  of  audits  and  reviews  to 
monitor  School  Food  Authorities  or  to 
monitor  for  compliance  with  the 
performance  standards,  it  must  maintain 
documentation  to  clearly  demonstrate 
compliance  with  the  AIMS  requirements 
for  audits,  where  audits  are  conducted 
and  reviews,  where  reviews  are 
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conducted.  Under  any  system  the  largest 
School  Food  Authorities  in  a  State  must 
be  reviewed/audited  the  first  year 
(between  January  1. 1981  and  June  30. 
1982). 

c.  Certification  Procedures  as  Part  of 
the  Follow-up  (Second)  Review 

Proposed  Provision — In  the  proposed 
rule,  a  certification  review  for  a  School 
Food  Authority  under  the  two-year 
review  cycle  was  triggered  by  problems 
found  in  a  follow-up  (second)  review. 
These  certification  reviews  would  have 
been  carried  out  by  an  independent 
auditor  and  paid  for  by  the  School  Food 
Authority  in  an  attempt  to  remove  some 
of  the  review  burden  and  its  cost  from 
the  State  agency  and  to  place  it  on  the 
noncomplying  School  Food  Authority. 

Most  commentors  expressed  criticism 
of  this  provision  and  many  thought  the 
idea  of  using  locally  paid  independent 
auditors  should  be  completely  deleted 
from  AIMS.  School  Food  Authorities  felt 
that  they  would  have  to  spend  their  time 
training  independent  auditors.  Other 
commentors  wrote  about  restrictions 
faced  by  School  Food  Authorities  in 
hiring  independent  auditors. 

These  interim  regulations  do  not 
require  an  independent  auditor 
certification  review  because  this 
provision  does  not  appear  to  be  cost- 
effective.  As  the  commentors  pointed 
out.  a  relatively  small  assessed  claim 
averaging  $100  per  school  reviewed 
could  result  in  the  School  Food 
Authority  having  to  spend  a  much 
greater  amount  in  hiring  an  independent 
auditor.  It  might  also  be  difficult  to  find 
an  auditor  with  sufficient  background  in 
the  program  operations  of  the  school 
nutrition  programs,  to  effectively  assess 
the  correctness  of  large  operations.  State 
auditors  and  program  reviewers, 
familiar  with  the  programs,  are  much 
better  suited  to  advise  and  monitor 
School  Food  Authorities’  operations. 

Interim  Provision — No  interim 
,  provision. 

d.  Corrective  Action 

Proposed  Provision — For  any 
performance  standard  violation,  in 
addition  to  a  claims  assessment,  the 
State  agency  would  have  been  required 
to  take  whatever  corrective  action  it 
considered  appropriate.  The  School 
Food  Authority  would  have  been 
required  to  submit  written  reports  to  the 
State  agency  on  its  progress  and  the 
State  agency  would  have  had  to 
document  the  corrective  action  within  90 
days  of  the  review. 

Technical  assistance  is  a  traditional 
and  appropriate  way  for  State  agencies 
to  aid  School  Food  Authorities  in  taking 
corrective  action  when  they  are  not 


operating  the  programs  in  compliance 
with  FNS  and  State  regulations.  Many 
State  agencies  already  routinely  take 
and  follow-up  on  corrective  action 
whenever  they  see  a  School  Food 
Authority  violating  regulations  and 
many  document  this  action. 

Those  few  commentors  responding  to 
this  issue  mainly  confirmed  that  their 
State  agencies  were  already  taking 
corrective  action.  A  few  commentors  felt 
that  requiring  a  State  agency  to 
document  that  corrective  action  was 
taken  within  90  days  of  the  review 
would  reduce  the  State  agency’s 
flexibility  to  handle  individual  needs, 
resources  or  situations.  Many 
commentors  recommended  that 
corrective  actions  be  permitted  to  be 
taken,  including  technical  assistance, 
prior  to  or  in  lieu  of  the  assessment  of 
claims,  especially  when  discovered  on  a 
first  visit. 

Greater  flexibility  has  been  given  the 
State  agency  in  the  review  process  of 
this  interim  regulation  than  in  the 
proposed  regulation.  Additionally,  more 
emphasis  is  being  placed  on  cooperation 
between  the  State  agency  and  the 
School  Food  Authority  to  resolve 
regulatory  violations.  As  a  result, 
corrective  action  and  a  formalized 
corrective  action  plan  have  been 
elevated  in  the  interim  regulation  to  play 
a  key  role  in  ensuring  program 
improvement. 

Interim  Provision — The  interim  rule  is 
designed  to  place  special  emphasis  on 
corrective  action  whenever  a 
performance  standard  is  found  to  be 
violated  on  either  an  AIMS  audit  or  an 
AIMS  first  or  second  review.  Under  an 
AIMS  audit,  additionally,  a  claim  must 
be  assessed  for  any  degree  of 
performance  standard  deficiency  found 
(whether  it  exceeds  the  error  tolerance 
levels  or  not),  except  for  performance 
standard  1.  Under  an  AIMS  first  review 
the  School  Food  Authority  found  to  have 
the  deficiency  exceeding  the  tolerance 
must  develop  and  implement  a  formal 
corrective  action  plan.  A  State  agency 
need  not  assess  a  claim  on  the  findings 
of  the  first  review.  However,  if 
necessary,  the  claims  for  reimbursement 
for  the  period  of  review  must  be 
amended. 

At  the  close  of  both  AIMS  audits  or 
AIMS  reviews  of  a  School  Food 
Authority,  the  State  representative  must 
conduct  an  exit  conference  with 
appropriate  school  officials  to  discuss 
deficiencies  observed,  the  extent  of 
these  deficiencies  and  the  corrective 
action  needed  to  correct  the 
deficiencies.  This  must  include,  if 
necessary,  amending  the  claims  for 
reimbursement  for  the  period  reviewed. 
When  error  tolerances  are  found  to  be 


exceeded  in  a  review,  the  exit 
conference  must  also  include  a 
discussion  of  the  formal  corrective 
action  plan.  The  State  must  assist  the 
School  Food  Authority  in  the 
development  of  this  plan. 

After  every  AIMS  review  or  audit,  the 
State  must  notify  the  superintendent  of 
schools  in  the  School  Food  Authority  in 
writing  of  the  findings  and  if 
appropriate,  any  corrective  action 
needed  to  be  taken.  The  School  Food 
Authority  must  document  all  corrective 
actions. 

Corrective  action  plans  must  include: 
the  corrective  action  needed  (including 
amendment  of  claims  for  reimbursement 
for  the  review  period,  if  necessary);  the 
timeframes  for  completing  required 
corrective  actions;  and  the  signature  of  a 
School  Food  Authority  representative. 

The  State  agency,  within  60  days  of 
the  exit  conference  of  such  School  Food 
Authority,  must  approve  and  sign  the 
plan.  The  State  agency  must  also 
conduct  a  second  review  of  all  large 
School  Food  Authorities  and  one-fourth 
of  the  small  School  Food  Authorities 
found  to  exceed  the  tolerances.  On 
second  reviews  States  must  assess  and 
recover  monies  not  properly  payable  on 
any  newly  discovered  or  continuing 
performance  standard  deficiencies, 
whether  they  exceed  the  error  tolerance 
levels  or  not.  Corrective  action  plans 
must  be  amended  or  extended  if  any 
performance  standard  tolerances  are 
exceeded  on  second  reviews.  While  a 
plan  is  not  required  where  tolerances 
are  not  exceeded,  corrective  action  is 
required. 

In  addition  to  discussing  deficiencies 
and  corrective  action,  the  Department 
recommends  that  during  the  exit 
conferences  the  State  provide  local 
officials  with  a  clear  understanding  of 
all  performance  standards.  Imparting 
this  information  to  school  officials  is 
essential  during  the  exit  conference 
since,  on  the  second  AIMS  review,  fiscal 
action  must  be  taken  on  any  violations 
found.  Since  the  corrective  action  plan 
includes  milestone  dates  for  the  desired 
corrective  action,  the  Department  urges 
the  State  agency  to  monitor  School  Food 
Authority  progress  in  meeting  the 
milestones  outlined  in  the  plan.  This 
would  encourage  completion  of  the 
corrective  action  and  give  the  State 
agency  an  opportunity  to  provide  any 
interim  technical  assistance  and/or 
training  needed  to  improve  programs, 
prior  to  the  taking  of  a  fiscal  action. 

e.  Error  Tolerance  Levels  to  Trigger 
Second  Reviews 

Proposed  Provision — Under  the  AIMS 
proposal,  follow-up  (second)  visits  were 
required  of  School  Food  Authorities  in 
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the  two-year  cycle  if  a  total  of  10%  or 
more  of  the  meals  served  were 
improperly  claimed  or  if  an  overclaim 
averaged  mere  than  $150  per  school 
reviewed.  For  schools  on  the  five-year 
cycle,  the  State  agency  would  have  had 
to  randomly  select  for  review  one-fourth 
of  the  reviewed  School  Food  Authorities 
which  exceeded  the  same  tolerance  (10% 
or  $150  per  school  reviewed).  The 
proposal  required  final  (third)  reviews  of 
the  two-year  cycle  School  Food 
Authorities  to  be  triggered  on  a  lower 
tolerance  than  that  triggering  second 
reviews.  Third  reviews  were  required 
for  a  School  Food  Authority  which 
showed  a  7%  error  rate  in  meals  served, 
claimed,  or  counted;  or  an  average 
dollar  overclaim  of  $100  per  school 
reviewed  on  a  second  review. 

The  Department  requires  corrective 
action  for  all  problems  but  recognizes 
that  Slate  agencies  are  unlikely  to  have 
the  staff  needed  to  go  back  on  site  to 
every  School  Food  Authority  in  follow¬ 
up  to  all  program  violations  found. 
Therefore,  tolerances  were  developed  as 
criteria  for  State  agencies  to  employ  in 
measuring  the  seriousness  of  a 
deficiency  to  determine  the  need  for  on¬ 
site  follow-up  reviews.  Such  tolerances 
were  considered  necessary  to  maximize 
a  State  agency’s  limited  resources  in 
conducting  on-site  follow-up  reviews. 
(The  tolerances  were  not  intended  to 
relieve  the  State  agency  or  School  Food 
Authority  from  taking  corrective  action; 
AIMS  always  intended  for  any  program 
or  performance  standard  violation, 
regardless  of  its  extent  or  when  found, 
to  be  subject  to  corrective  action.) 

Commentors  generally  did  not  oppose 
the  concept  of  error  tolerance  levels  for 
triggering  follow-up  reviews.  However, 
many  State  agency  directors  and  School 
Food  Authority  commentors  believed 
the  level  of  error  tolerance  used  in 
determining  the  need  for  follow-up 
reviews  in  the  two-year  and  five-year 
cycles  was  too  low,  especially  for  the 
large  School  Food  Authorities. 

Commentors  pointed  out  that  a 
tolerance  based  on  dollars  would  mean 
that  a  situation  found  in  the  early  part  of 
the  school  year  might  fall  below  and 
within  the  tolerance,  but  over  the 
passage  of  time,  the  same  problem  found 
later  could  result  in  exceeding  the 
tolerance.  They  felt  this  would  result  in 
unequal  treatment  based  upon  the  time 
of  discovery.  Some  commentors  also  felt 
it  was  unfair  to  impose  a  more  stringent 
error  tolerance  to  trigger  final  (third) 
reviews  of  School  Food  Authorities  in 
the  two-year  cycle.  Commentor 


recommendations  included  using  a  much 
higher  dollar  figure  ($500-$1,000)  or  only 
percentages  as  tolerances  triggering  an 
on-site  second  or  third  review. 

Based  on  the  concerns  expressed  by 
commentors,  the  Department  has,  by 
these  interim  regulations,  eliminated  the 
dollar  per-school  overclaim  as  an  error 
tolerance  level  for  triggering  follow-up 
reviews,  and  has  set  specific  levels  of 
error  tolerance  for  each  performance 
standard  for  triggering  a  second  review. 
The  third  review  has  been  eliminated. 

Interim  Provison — Error  tolerance 
levels  do  not  apply  to  AIMS  audits  since 
no  second  visits  are  required  to  be 
undertaken  under  the  audit  option.  The 
Department  retains  the  requirement  for 
second  AIMS  reviews  of  all  large  School 
Food  Authorities  and  25%  of  all  small 
School  Food  Authorities  in  which  the 
first  review  shows  a  School  Food 
Authority  exceeding  error  tolerance 
levels  for  any  of  the  performance 
standards. 

The  basis  of  the  error  tolerance  levels 
differs  for  each  performance  standard. 
The  chart  below  describes  the  basis  for 
deriving  the  error  tolerance  levels  for 
each  standard  which  could  trigger  a 
second  review. 

Error  Tolerances 


Trigger  for  a  second  review 


Performance 

standard: 


1  .  H  10%  or  more  of  the  free  and  reduced 

price  applications  reviewed  in  a 
School  Food  Authority  were  incorrect¬ 
ly  approved  or  denied. 

2  .  If  a  number  of  schools  reviewed  in  a 


School  Food  Authority,  as  specified  in 
the  following  table,  are  claiming  more 
free  or  reduced  price  meals,  respec¬ 
tively,  than  the  correctly  and  currently 
approved  applications  on  file. 

3 .  If  a  number  of  schools  reviewed  in  a 

School  Food  Authority,  as  specified  in 
the  following  table,  do  not  have  an 
adequate  system  for  counting  and  re¬ 
cording  meals  claimed  for  reimburse¬ 
ment,  or  if  the  School  Food  Authority 
does  not  utilize  valid  procedures  to 
consolidate  claims. 


4  . . .  If  10%  or  more  of  the  total  meals 

observed  in  a  School  Fund  Authority 
were  missing  one  or  more  compo¬ 
nents. 

5  .  Not  applicable.  There  is  no  second 

review  required  on  this  standard  be¬ 
cause  this  standard  is  reviewed  only 
as  a  part  of  the  biennial  audit. 


The  following  chart  indicates  the 
number  of  schools  violating 
Performance  Standards  2  or  3  which 
would  trigger  a  second  AIMS  review  in 
large  School  Food  Authorities  and  one- 
quarter  of  the  small  School  Food 
Authorities. 


Number 

Number  of  schools  reviewed 

of 

schoote  1 

21  to  30 . 

3 

31  to  40 . 

4 

41  to  50 . 

5 

51  to  60 . 

6 

61  to  70 . 

7 

71  to  80 . 

8 

81  to  90 . . 

9 

91  to  100 . 

10 

*  10 

1  Number  of  schools  violating  performance  standards  2  or 
3  respectively. 

2  10  plus  the  number  identified  above  for  the  appropriate 
increment 

For  example,  if  a  State  agency 
reviews  42  schools  in  a  School  Food 
Authority,  and  five  or  more  of  those 
schools  violate  Performance  Standard  2, 
a  second  review  would  be  required  if  it 
was  a  large  School  Food  Authority.  If  it 
were  a  small  School  Food  Authority,  it 
would  be  considered  for  a  second 
review.  In  another  example,  a  School 
Food  Authority  with  27  schools  only  two 
of  which  violated  Performance  Standard 
3  would  not  need  to  be  reviewed  a 
second  time. 

The  tolerances  are  simply  levels  of 
error  which  necessitate  second  AIMS 
reviews  in  all  large  and  some  small 
School  Food  Authorities  for  those 
standards  found  violated  on  first 
reviews.  They  are  not  applicable  when 
audits  are  being  used  to  meet  AIMS 
requirements,  since  under  the  audit 
option,  there  are  no  required  second 
visits. 

f  Timing  of  Reviews 
Proposed  Provision — A  State  agency 
would  have  been  required  to  conduct  a 
first  review  of  a  two-year  cycle  School 
Food  Authority  between  October  1  and 
December  31  of  the  first  year  of  the 
cycle.  If  a  follow-up  (second)  review 
were  necessary,  it  would  have  had  to 
begin  within  90  days  following  the  end 
of  the  first  review.  A  final  (third)  review 
would  have  had  to  be  performed  by 
December  31  of  the  second  school  year 
of  the  review  cycle. 

State  agencies  would  have  had  more 
flexibility  in  scheduling  reviews  of  small 
School  Food  Authorities  on  the  five-year 
review  cycle.  The  first  review  was  to  be 
undertaken  any  time  during  the  year 
with  follow-up  (second)  reviews  made 
within  180  days  following  the  end  of  the 
first  review. 

The  tight  timeframes  for  reviews  of 
two-year  cycle  School  Food  Authorities 
were  believed  to  be  needed  to  insure  all 
review  steps  within  the  constraints  of  a 
short  two-year  cycle  were  met. 
Additionally,  the  Department  set  strict 
timeframes  in  order  to  ensure  that 
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School  Food  Authorities  would  rapidly 
respond  to  correction  of  program 
deficiencies. 

On  the  review  cycle  timeframes,  as  in 
other  aspects  of  the  System,  flexibility 
was  recommended  by  many 
commentors.  The  need  to  coordinate 
between  AIMS  and  the  audit 
requirement  and  the  unpredictability  of 
weather,  which  can  upset  school 
schedules,  were  two  of  the  reasons  that 
flexibility  in  the  timing  of  reviews  was 
suggested. 

The  first  review  on  the  two-year  cycle, 
to  be  undertaken  between  October  1 
and  December  31,  seemed  to  some 
commentors  to  be  especially  restrictive. 
Commentors  identified  problems 
affecting  the  ability  to  meet  this 
schedule  including  the  many  holidays 
and  the  application  approval  process 
which  occur  during  this  part  of  the  year. 

The  timing  of  follow-up  (second) 
reviews  was  also  an  issue.  Commentors 
suggested  anywhere  from  one  to  six 
months  be  allowed  a  School  Food 
Authority  to  correct  deficiencies. 
Flexibility  in  deciding  the  timing  of  a 
follow-up  [second)  review  was  also 
suggested.  The  Department  believes  that 
the  commentors’  concerns  are  valid,  and 
that  additional  flexibility  can  be  added 
to  the  system  without  reducing  effective 
corrective  action. 

Interim  Provision — The  interim 
regulation  removes  most  of  the  specific 
timing  requirements  from  the  system 
and  removes  distinctions  of  the  timing  of 
reviews  for  small  and  large  School  Food 
Authorities.  Timing  is  unrestricted  for 
AIMS  audits,  so  long  as  one-third  of  all 
School  Food  Authorities  are  reviewed  in 
the  first  year  of  the  first  two  year  cycle. 
However,  for  AIMS  reviews  State 
agencies  should  conduct  all  needed 
second  reviews  so  that  first  and  second 
reviews  are  both  completed  within  the 
same  school  year  for  maximum 
effectiveness.  Recognizing  that  this  may 
not  always  be  feasible,  this  interim  rule 
recommends  but  does  not  require  all 
second  reviews  to  be  conducted  in  the 
same  school  year  as  the  first  review. 

The  only  timing  requirement  for  second 
reviews  is  that  they  be  completed  not 
later  than  December  31  of  the  year 
following  the  year  of  the  first  review. 
Third  reviews  have  been  eliminated 
from  AIMS  as  a  requirement,  thus 
further  easing  time  constraints. 

g.  Number  of  Schools  to  Review  in  a 
School  Food  Authority 

Proposed  Provision — In  the  proposed 
ruie,  die  number  of  schools  within  the 
School  Food  Authority  to  be  included  in 
a  first  or  follow-up  (second)  review  was 
dependent  upon  the  total  number  of 


schools  in  the  School  Food  Authority. 
This  is  illustrated  in  the  following  table. 


Number  of  school*  in  the  schools  food  authority 

Minimum 

number 

of 

schools 1 

1 

1 

6  to  10 . . 

2 

11  to  20 . 

3 

4 

41  to  60 . . 

B 

61  to  80 . .. . .. . 

B 

81  to  100 . . . . . . . 

10 

(*) 

'  Minimum  number  of  schools  to  be  reviewed  on  first  and 
follow-up  (second)  reviews  by  the  State  agency. 

*  12+5%  (rounded  to  the  nearest  whole  number)  of  the 
number  of  schools  over  100. 

For  School  Food  Authorities  needing  a 
final  (third)  review,  the  State  agency 
was  to  conduct  a  review  of  a 
statistically  valid  sample  of  schools 
within  the  School  Food  Authority  or  a 
review  of  50%  of  the  schools  in  the 
School  Food  Authority. 

This  ratio  of  schools  in  a  School  Food 
Authority  to  the  number  of  schools  to  be 
reviewed  on  a  first  or  follow-up  (second) 
review  was  designed  to  produce  a 
review  system  with  a  large  enough 
sample  to  identify  potential  School  Food 
Authority-wide  problem  areas.  At  the 
same  time,  the  sample  was  intended  to 
be  small  enough  so  as  not  to  place  an 
unrealistic  review  workload  on  the  State 
agency.  For  final  (third)  reviews,  the 
system  was  intentionally  more  stringent 
in  order  to  cope  with  a  School  Food 
Authority  that  is  seriously  and 
continuously  violating  program 
regulations. 

Generally,  commentors  had  no 
objection  to  the  number  of  schools  to  be 
reviewed  on  first  and  follow-up  (second) 
reviews.  However,  there  were 
objections  to  the  proposal's  requirement 
on  the  number  of  schools  to  be  reviewed 
on  final  (third)  reviews.  Some 
commentors  opposed  both  the  statistical 
sampling  and  50%  review  alternatives 
because  they  felt  it  would  be  an 
unrealistically  harsh  requirement  which 
would  be  difficult  for  the  State  agency  to 
carry  out. 

Interim  Provision — This  provision  is 
retained  as  proposed  with  regard  to  first 
and  second  AIMS  reviews  and  AIMS 
audits.  Since  the  third  review  has  been 
eliminated  from  AIMS,  the  concern 
expressed  by  commentors  regarding  the 
school  selection  process  for  third 
reviews  is  eliminated. 

h.  Selection  of  Specific  Schools  to 
Review  • 

Proposed  Provision — On  the  first 
review,  the  State  agency  would  have 
selected  as  equal  a  number  of  schools  as 


possible  to  review  from  each  type  of 
attendance  unit  (elementary  school, 
middle  school,  high  school,  etc.).  The 
proposed  regulations  specified  that 
schools  with  the  largest  participation  of 
free  and  reduced  price  students  from 
each  type  of  attendance  unit  be  selected 
first 

On  follow-up  (second)  reviews,  the 
State  agency  would  have  again  selected 
as  equal  a  number  of  schools  as  possible 
to  review  from  each  type  of  attendance 
unit.  Within  the  attendance  unit 
groupings,  the  State  agency  would  have 
had  to  choose  schools  on  a  random 
basis  using  guidance  provided  by  FNS. 

On  a  final  (third)  review,  the  State 
agency  would  have  reviewed  50%  of  the 
schools  in  the  School  Food  Authority 
chosen  on  a  random  basis  or  enough 
schools  to  have  a  statistically  valid 
sample. 

The  first  and  second  reviews  required 
the  selection  of  a  sample  of  schools  from 
each  type  of  attendance  unit.  This 
concept  was  put  into  the  proposal 
because  different  types  of  attendance 
imits  are  likely  to  have  different  kinds  of 
problems  and  it  is  important  that  all 
types  be  represented  in  the  review  of  the 
School  Food  Authority  to  get  an  overall 
picture  on  which  to  draw  conclusions 
about  a  School  Food  Authority’s 
program  operations. 

SchooLselection  is  another  facet  of 
AIMS  on  which  commentors  asked  for 
more  flexibility.  Some  State  agencies 
wanted  the  discretion  to  choose  schools 
for  review  with  only  guidance  from  FNS. 
One  State  agency  commentor  wrote  that 
the  AIMS  proposal  might  force  the  State 
agency  to  go  to  schools  without 
problems.  There  was  criticism  directed 
specifically  at  the  requirement  that 
schools  with  the  largest  number  of  free 
and  reduced  price  students  be  selected 
for  review  on  the  initial  (first)  review. 
This  method  of  selecting  schools  would 
usually  result  in  the  same  school  being 
reviewed  at  the  beginning  of  each  cycle 
and  such  schools  would  know  that  they 
would  be  reviewed.  School  Food 
Authorities  could  thus  correct  problems 
in  only  those  schools  and  avoid  a 
comprehensive  review  of  the  entire 
School  Food  Authority  system.  Another 
commentor  felt  that  these  large  schools 
are  already  “picked  on"  by  every  type  of 
monitoring  agency.  Most  commentors  on 
this  issue  thought  that  the  State  agency 
should  be  allowed  to  use  its  own 
judgment  to  select  schools  with  the 
largest  identified  problems.  This,  they 
said,  would  ensure  maximum 
effectiveness  of  limited  State  resources. 
Some  others  suggested  choosing  all 
schools  for  reviews  on  a  random  basis 
although  other  commentors  opposed 
random  selection  because  it  could  result 
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in  overlooking  identified  problem 
schools. 

The  Department  believes  that  the 
commentors  have  made  some  good 
points,  particularly  with  regard  to  the 
provision  causing  the  same  schools  to  be 
reviewed  on  every  review.  The  interim 
changes  address  this  concern. 

Interim  Provision — The  interim 
regulation  removes  the  requirement  that, 
on  first  AIMS  reviews,  schools  must  be 
selected  on  the  basis  of  the  number  of 
needy  children  served. 

These  interim  regulations  allow  a 
State  to  select  schools  for  first  reviews 
based  either  on  a  random  selection  or 
on  a  State’s  established  criteria.  A 
State’s  criteria  would  have  to  ensure  at 
least  some  schools  were  selected  on  the 
basis  of  suspected  or  potential 
problems.  The  State’s  criteria,  for 
example,  could  call  for  the  review  of  all 
schools  with  new  managers,  or  all 
schools  that  have  not  been  visited  in  the 
past  several  years  or  other  such 
indicators  of  potential  problems.  Using 
either  selection  system  States  must 
review  as  equal  a  number  of  schools  as 
possible  from  each  type  of  attendance 
unit  to  ensure  that  a  fairly 
representative  picture  of  a  School  Food 
Authority’s  operation  is  monitored.  For 
example,  if  20  schools  are  visited,  the 
selection  of  7  elementary,  7  junior  high 
schools  and  6  high  schools  would  meet 
the  requirement  since  they  represent  an 
approximately  equal  number  of  school’s 
from  each  type  of  attendance  unit. 

For  second  reviews,  State  agencies 
are  required  to  select  schools  randomly. 
Again,  as  equal  a  number  as  possible 
from  each  type  of  attendance  unit  would 
be  selected. 

The  method  of  selecting  schools  on  a 
third  review,  as  set  forth  in  the  proposal, 
is  no  longer  applicable  in  the  absence  of 
a  third  review  requirement. 

Under  the  audit  option,  this  interim 
regulation  only  requires  that  generally 
accepted  audit  principles  be  applied  in 
the  selection  of  schools  for  audit. 

/.  Review  Suspension 

Proposed  Provision — Under  the 
proposed  rule,  when  a  State  agency 
conducted  a  first  review  of  any  School 
Food  Authority  and  found  serious 
systemic  problems  before  visiting  the 
required  number  of  schools,  the  review 
could  be  suspended  and  superceded  by 
corrective  action.  Claims  would  be 
assessed  based  on  the  problems  found 
in  the  schools  reviewed.  A  full  follow-up 
review  would  then  be  taken  in  any  such 
School  Food  Authority  after  it  had  the 
opportunity  to  correct  the  serious 
system-wide  problems  that  were  • 
originally  noted. 


This  provision  was  intended  to 
address  situations  where  the  first 
review  of  additional  schools  was  not 
needed  because  a  problem  obviously 
would  be  found  in  every  school  in  a 
School  Food  Authority  due  to  incorrect 
procedures,  systems,  or  information.  It 
was  felt  that  this  procedure  would  assist 
State  agencies  to  make  the  most 
efficient  use  of  their  review  resources. 

Commentors  strongly  objected  that 
this  provision  provided  loopholes  to 
those  local  districts  with  widespread 
offenses  and  penalized  School  Food 
Authorities  which  may  have  isolated 
problems  or  made  honest  errors 
regardless  of  conscientious  effort.  It  was 
believed  to  be  unfair  to  suspend  reviews 
of  a  poorly  managed  School  Food 
Authority  while  undertaking  a  complete 
review  of  a  better  managed  School  Food 
Authority. 

This  provision  was  intended  to  lessen 
the  review  burden  on  a  State.  However, 
in  recognition  and  support  of  commentor 
concerns,  the  interim  rule,  unlike  the 
proposal,  requires  the  first  review  to  be 
completed  and  corrective  action  to  be 
taken  on  the  same  basis  for  every 
School  Food  Authority,  thereby 
removing  the  suspension  provision 
envisioned  by  the  proposal. 

Interim  Provision — The  provision  to 
suspend  reviews  under  certain 
circumstances  has  been  removed. 

/  Newly  Discovered  Violations  on 
Second  Review 

Proposed  Provision — According  to  the 
proposal,  a  State  agency  would  have 
undertaken  a  follow-up  (second)  or  final 
(third)  review  if  it  found  a  performance 
standard  violation  exceeding  tolerance 
levels  on  a  previous  review.  On  the 
second  or  third  review,  the  State  agency 
would  concentrate  its  review  on  the 
performance  standard  violations 
discovered  on  the  previous  review.  If, 
during  the  course  of  the  second  or  third 
review,  a  performance  standard 
violation  that  had  not  been  noted  on  a 
previous  review,  was  found  the  State 
agency  would  be  required  to  assess  an 
overclaim  for  that  violation. 

Commentors  did  not  voice  a  specific 
opinion  on  this  provision. 

This  interim  regulation  requires  a 
second  review  of  performance  standards 
found  to  have  exceeded  error  tolerances 
on  the  first  review.  However,  should 
there  be  discovered  any  new  violations 
not  seen  on  the  first  review,  the 
Department  believes  claims  must  be 
assessed.  It  is  felt  that  this  is  an 
appropriate  action  since  the  exit 
conference  for  the  first  review  should 
include  notification  of  the  School  Food 
Authority  by  State  agencies  of  all 
performance  standards  and 


expectations  of  continuing  compliance 
with  the  standards. 

Interim  Provision — If,  on  a  second 
review,  any  degree  of  performance 
standard  violation  is  found  again  or  is 
newly  discovered,  claims  must  be 
assessed  and  recovered.  An  existing 
plan  of  corrective  action  must  be 
amended  if  the  error  tolerance  level  is 
again  exceeded  and  extended  to  reflect 
additional  corrective  actions  required. 
Existing  plans  must  also  be  amended 
and  implemented  when  error  tolerance 
levels  are  exceeded  on  newly 
discovered  problems. 

Audits 

Proposed  Provision — Under  the 
proposal,  AIMS  reviews  could  be 
achieved  through  program  assistance 
reviews  or  audits. 

This  provision  was  intended  to 
provide  State  agencies  flexibility  in 
meeting  AIMS  requirements  with 
existing  audit  efforts. 

There  were  a  considerable  number  of 
comments  that  the  AIMS  review 
requirements,  especially  regarding  the 
standard  limiting  claims  to  allowable 
costs,  duplicated  the  existing  biennial 
audit  requirements  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-102.  Many  felt  that  the  Department 
should  either  require  only  the  biennial 
audit,  or  replace  it  with  a  review 
requirement. 

Current  regulations  require  a  biennial 
audit  to  be  conducted  in  school  districts 
under  the  terms  of  OMB  Circular  A-102. 
This  type  of  audit  is  done  on  an 
organization-wide  basis  rather  than  on  a 
grant  by  grant  basis.  Thus,  in  school 
districts,  auditors  review  only  a 
sampling  of  the  school  district’s  Federal 
grant  programs  which  may  or  may  not 
include  school  lunch  programs. 

Interim  Provision — This  interim 
regulation  allows  States  the  option  to 
fulfill  AIMS  requirements  in  one  of  three 
ways: 

1.  AIMS  reviews  to  cover  Performance 
Standards  1-4  and  additionally 
conducting  audits  under  the  existing 
requirements  of  OMB  Circular  A-102.  To 
address  the  potential  overlap  between 
AIMS  reviews  and  the  A-102  audit,  this 
interim  regulation  would  not  require  the 
State’s  AIMS  reviews  to  include 
Performance  Standard  5,  which  limits 
claims  to  allowable  documented  costs. 
Performance  Standard  5  would  be 
monitored  during  the  regular 
organization-wide  A-102  biennial  audit; 
or 

2.  AIMS  audits  using  an  expanded 
audit  procedure  beyond  the 
requirements  of  OMB  Circular  A-102. 
The  audit  must  meet  the  following 
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conditions  to  fulfill  AIMS  requirements 
in  lieu  of  conducting  AIMS  reviews: 

a.  It  must  include  an  audit  of  the 
school  food  service  account  of  all  the 
School  Food  Authorities  in  the  State 
over  a  period  of  two  years  and  an  audit 
of  the  largest  School  Food  Authority  in 
the  State  in  the  first  year  of  AIMS; 

b.  All  five  performance  standards  are 
covered  in  the  audit; 

c.  Overclaims  are  assessed  and 
recovered  on  any  degree  of  performance 
standard  violation  in  amounts  as 
determined  by  the  State  agency’s 
methodology  which  reflect  the  severity 
and  longevity  of  the  problems  found, 
except  for  Performance  Standard  1. 
Under  such  a  system  no  follow-up  visits 
are  required  as  they  would  be  when 
AIMS  reviews  are  undertaken  by  the 
State  agency,  but  the  State  agency  must 
have  some  system  for  coordinating  and 
achieving  corrective  action  when 
problems  are  found  by  auditors; 

d.  The  State  must  use  USDA’s  audit 
guide  or  submit  their  State's  audit  guide 
to  the  appropriate  FNS  Regional  Offices 
by  February  1  of  each  year.  For  the  first 
year  of  AIMS,  States  may  wish  to 
submit  their  audit  guide  prior  to  January 
1, 1981.  The  State’s  audit  guide  must  be 
approved  before  the  State  can  use  it  to 
satisfy  AIMS  requirements  through 
audits; 

e.  The  provisions  for  AIMS  reviews 
pertaining  to  numbers  of  schools 
reviewed  must  also  be  complied  with  by 
auditors; 

f.  Generally  accepted  audit  principles 
must  be  applied  in  the  selection  of 
schools  for  review;  and 

g.  The  audits  must  be  conducted  by 
State  auditors  or  State  contracted 
auditors. 

3.  A  combination  of  AIMS  audits  and 
reviews  to  monitor  School  Food 
Authorities  or  to  monitor  for  compliance 
with  all  five  performance  standards. 
States  using  a  combination  of  audits  and 
reviews  are  responsible  for  maintaining 
documentation  to  assure  compliance 
with  the  AIMS  regulations. 

State  agencies  will  be  required  to 
outline  in  their  annual  State  Plans  the 
program  review  and/or  audit  system 
that  will  be  utilized  to  satisfy  the  AIMS 
requirements.  If  the  audit  option  is  used, 
the  State  agency  must  also  describe  in 
the  State  Plan  the  system  for 
coordinating  and  achieving  corrective 
action.  FNS  approval  of  the  system  will 
be  part  of  the  State  Plan  approval 
process. 

Records 

a.  Retention 

Proposed  Provision — The  proposal 
required  that  records  of  State  agency 


reviews,  corrective  action,  and  audit 
reports  be  maintained  in  the  State 
agency's  files  for  three  years  after  the 
year  in  which  problems  have  been 
resolved. 

These  records  are  needed  for  the 
State  agency's  use  and  for  the 
Department  to  fulfill  its  responsibility  to 
evaluate  the  management  of  the  State 
agencies.  Very  few  comments  were 
received  on  this  issue.  Those  who  did 
address  this  issue  spoke  against  the 
burden  of  recordkeeping  in  general. 

Although  the  Department  is  concerned 
with  recordkeeping  burdens  placed  on 
State  agencies  and  School  Food 
Authorities,  the  maintenance  of  the 
records  cited  in  the  proposal  is  essential 
to  good  management  at  all  levels  of 
administration  and  most  are  expected  to 
have  been  maintained  under  existing 
regulations. 

Interim  Provision — The  Department  in 
this  interim  regulation  retains  the  three- 
year  record  retention  requirement  for 
both  audits  and  reviews  but 
recommends  that  these  records  be  kept 
at  least  four  years,  as  active  records 
documenting  State  agency  efforts  to 
correct  problems.  This  recommendation 
is  in  support  of  the  four-year  review 
period  required  by  these  interim 
regulations. 

b.  Information  to  Include  in  State 
Agency  Review  Records 

Proposed  Provision — The  proposal 
required  State  agencies  to  keep  records 
of  reviews.  For  meeting  requirements, 
the  State  agency  review  records  were 
required  to  include  basic  information 
such  as  the  name  of  the  School  Food 
Authority  reviewed,  the  name  of  the 
school(s)  reviewed,  and  findings  for 
each  review  which  show  whether  the 
School  Food  Authority  and  its  schools 
were  meeting  or  violating  the 
performance  standards. 

To  properly  monitor  for  AIMS 
performance  standards,  and  to  have 
available  sufficient  information  to  make 
decisions,  the  State  agency  would  need 
this  type  of  data  to  show  whether  a 
School  Food  Authority  and  its  schools 
are  meeting  or  violating  AIMS 
performance  standards.  This  data  would 
also  be  necessary  for  the  Department  to 
monitor  the  sufficiency  of  a  State 
agency's  reviews. 

Few  comments  were  received,  but  of 
those  received  many  indicated  that 
these  records  are  routinely  kept  by  State 
agencies. 

Interim  Provision — The  interim 
regulation  will  not  prescribe  specific 
information  to  be  included  in  review 
records.  However,  the  Department  still 
requires  review  records  to  indicate 
whether  the  School  Food  Authority  and 


its  schools  met  or  violated  performance 
standards. 

Fiscal  Action 

a.  Situation  in  Which  Fiscal  Action  is 
Taken 

Proposed  Provision — Under  the 
proposed  regulation,  a  State  agency 
would  have  been  required  to  assess  a 
claim  against  a  School  Food  Authority 
any  time  it  observed  schools  violating  a 
performance  standard.  This  would  have 
included  assessments  on  a  first  review. 

The  most  intense  commentor  reaction 
to  the  proposed  claim  assessment 
procedure  was  that  it  did  not  allow 
State  agencies  to  give  a  School  Food 
Authority  the  opportunity  to  take 
corrective  action  prior  to  the  assessment 
of  a  claim.  Many  commentors  wrote  that 
assessment  of  a  claim  on  the  first  review 
would  create  an  adversary  relationship 
between  the  State  agency  and  local 
levels  and  that  the  State’s  "assistance 
relationship”  would  be  destroyed  by  this 
process.  This  new  relationship  would 
have  led  to  hesitancy  by  School  Food 
Authorities  to  request  technical 
assistance  and  to  a  less  open  and  honest 
exchange.  . 

The  Department  believes  that  the 
commentors  have  expressed  a  legitimate 
concern.  Therefore,  the  interim 
regulation  encourages  both  State 
assistance  to  School  Food  Authorities 
and  School  Food  Authority  initiative  to 
correct  identified  problems.  For  review 
under  the  AIMS  audit  option,  claims 
must  be  assessed  and  recovered  for 
performance  standard  violations  found 
on  a  first  review  except  for  Performance 
Standard  1;  however,  for  AIMS  reviews 
a  claim  assessment  on  a  first  review 
may  be  waived  except  for  incorrect 
consolidations  of  School  Food 
Authority’s  claims  (Performance 
Standard  3). 

Interim  Provision — If  on  a  first  AIMS 
review  a  school  violates  a  performance 
standard,  the  State  agency  is  required  to 
determine  the  extent  of  noncompliance 
with  the  performance  standards.  The 
State  agency  is  encouraged  to  assess  a 
claim  on  a  first  AIMS  review.  However, 
if  a  School  Food  Authority  violates 
Performance  Standard  3  by  incorrectly 
compiling  individual  school  meal  counts 
into  a  consolidated  claim,  fiscal  action 
must  be  taken  even  on  a  first  review. 

There  is  no  claims  assessment  for 
violations  of  Performance  Standard  1  at 
any  time  since  violations  of  this 
standard  are  largely  covered  under 
Performance  Standard  2.  This  eliminates 
overlapping  claims  assessment  and 
ensures  that  claims  are  only  assessed 
against  improperly  reimbursed  meals. 
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When  fiscal  action  is  taken  by  a  State 
agency  reviewer  or  State  auditor  for  any 
regulatory  noncompliance  found  in  a 
school  the  State  shall  determine  the 
amount  of  the  fiscal  action,  taking  into 
account  the  severity  and  longevity  of  the 
problem.  This  differs  from  the  proposal 
which  prescribed  the  exact  methodology 
for  computing  a  fiscal  action  including 
the  period  over  which  the  fiscal  action 
was  to  be  projected.  This  interim  rule 
gives  States  more  flexibility  in  these 
areas.  Fiscal  action  includes  recovery  of 
overpayments  already  made; 
disallowance  of  overclaims  as  reflected 
in  unpaid  Claims  for  Reimbursement; 
adjustment  of  future  claims;  and 
correction  of  records  to  ensure  that 
unfiled  claims  for  reimbursement  will  be 
corrected  when  filed. 

Regardless  of  whether  a  claim  is  or  is 
not  assessed  on  the  first  review,  the 
State  agency  must  take  corrective 
action.  Corrective  action  should  include 
recalculation  of  data  to  ensure  the 
correctness  of  the  claim  the  School  Food 
Authority  is  preparing  at  the  time  of  the 
review.  Additionally,  corrective  action 
could  take  the  form  of  training,  technical 
assistance,  or  other  actions. 

b.  Calculating  an  Assessed  Claim 

Proposed  Provision — In  most 
situations,  the  proposed  method  of 
calculating  an  assessment  was  based  on 
observed  performance  standard 
violations.  Projecting  a  claim  to  include 
unseen  schools  would  have  been 
allowed  only  as  an  option  on  a  third 
review  and  when  a  School  Food 
Authority’s  counting  system  was  faulty. 

The  period  over  which  the  claim  was 
to  be  assessed  varied  for  each 
performance  standard  to  reflect  the 
nature  of  the  standard. 

Some  commentors  opposed  the 
general  concept  of  assessing  claims. 
Others  felt  the  method  described  in  the 
proposal  would  result  in  unfair  and 
excessive  claims.  Some  wrote  that  the 
later  in  the  year  a  first  review  is  made, 
the  more  severe  would  be  the  possible 
assessment.  They  considered  this  timing 
factor  to  be  inequitable. 

While  USDA  has  a  clear  legal  and 
administrative  responsibility  to  require 
State  agencies  to  monitor  programs  and 
recover  improperly  earned 
reimbursement,  it  also  has  a 
responsibility  to  be  fair  and  reasonable 
when  requiring  claims  assessments.  The 
interim  regulation  gives  the  State  agency 
much  more  flexibility. 

Interim  Provisions — The  interim 
regulations  do  not  explicitly  specify 
procedures  for  claims  assessment.  To 
permit  States  maximum  flexibility  in 
dealing  with  individual  situations, 

States  are  allowed  to  use  their  own 


methodology  to  assess  claims.  The  claim 
must  be  in  an  amount  that  they  believe 
represents  the  severity  and  longevity  of 
the  problems  encountered.  In  addition, 
corrective  action  on  such  problems 
should  continue  to  be  taken  until  they 
are  resolved  to  the  satisfaction  of  the 
State  agency. 

School  Food  Authority  Challenges 

Proposed  Provision — Under  the 
proposal  a  School  Food  Authority  could 
challenge  any  claim  assessment.  In  the 
case  of  a  projected  assessed  claim  it 
would  have  had  to  present  written 
evidence  to  the  State  agency  to  support 
its  contention  that  the  assessed  claim  as 
projected  by  the  State  agency  went 
beyond  the  actual  extent  of  the  problem. 
In  demonstrating  that  the  assessed  claim 
should  be  projected  at  a  lower  level  the 
School  Food  Authority  would  have  had 
to  prove  its  contention  to  the 
satisfaction  of  the  State  agency.  The 
State  agency  was  to  obtain  approval  of 
FNS  prior  to  its  adjustment  of  a  claim 
reduced  by  more  than  $1,000. 

Some  commentors  felt  that  proposed 
procedures  for  challenging  a  claim 
should  be  either  clarified  or  completely 
omitted,  and  complained  that  no 
timeframes  were  established  in  the 
regulation.  FNS  has  decided  rather  than 
regulate  this  area  to  allow  State 
agencies  to  use  their  own  existing 
systems  to  address  local  challenges  to 
permit  compatibility  with  individual 
State  claims  assessment  procedures. 

Interim  Provision — None. 

State  Agency  Failure  To  Collect 
Overpayments 

Proposed  Provision — Based  on  FNS 
reviews  of  a  State  agency,  the  proposal 
provided  that  if  FNS  determined  that  the 
State  agency  had  failed  to  appropriately 
collect  overpayments  from  School  Food 
Authorities,  FNS  would  notify  the  State 
agency  of  its  intention  to  assess  a  claim 
against  it.  In  such  cases,  the  State  would 
have  had  a  full  opportunity  to  submit 
evidence  concerning  the  action  taken. 
The  State  agency’s  subsequent  Letter  of 
Credit  would  have  been  reduced  by  the 
sum  of  the  uncollected  overpayment  and 
the  State  agency  would  have  had  to 
provide  the  funds  necessary  to  maintain 
program  participation  at  the  level  of 
operation  reached  prior  to  the  Letter  of 
Credit  reduction.  These  funds  would 
have  had  to  come  from  State  and  local 
sources  and  be  reported  as  cash  on 
hand  in  the  State's  financial  reports  to 
FNS. 

Commentors  were  concerned  that 
School  Food  Authorities  had  no  source 
of  revenue  to  pay  back  funds  improperly 
expended  and  expressed  concern  that 
School  Food  Authorities  might  be  forced 


to  drop  out  of  the  program  if  major 
claims  were  assessed  against  them. 

The  Department  believes  that  there  is 
a  need  for  a  rule  which  would  allow 
FNS  to  recover  Federal  funds  improperly 
paid.  In  recent  action  on  the  fiscal  year 
1980  supplemental  appropriations  bill, 
the  Senate  Appropriations  Committee 
directed  all  federal  agencies  to  establish 
and  collect  claims  for  improper 
payments  made  with  federal  funds. 
However,  because  interim  AIMS  gives 
States  greater  flexibility  in  taking  fiscal 
action,  there  should  be  less  likelihood  of 
FNS-State  agency  disagreement  on 
fiscal  action. 

Interim  Provision — The  Department 
believes  this  provision  is  necessary,  and 
therefore  §  210.16(e)  of  the  regulations  is 
expanded  to  require  the  State  agency  to 
provide  the  funds  necessary  to  maintain 
program  participation. 

State  Plans 

Proposed  Provision — The  proposal 
required  a  description  of  the  State 
agency’s  program  to  meet  the  annual 
AIMS  review  requirements,  the  State 
agency’s  criteria  for  choosing  School 
Food  Authorities  for  review  that  year 
which  would  ensure  that  School  Food 
Authorities  with  the  largest  identified 
problems  or  potential  problems  be 
reviewed  first,  the  number  of  School 
Food  Authorities  in  the  State  and  a  list 
of  the  School  Food  Authorities  on  the 
two-year  review  cycle  which  the  State 
planned  to  review  during  the  upcoming 
school  year. 

Most  commentors  believed  that  a 
more  flexible  approach  was  needed  and 
many  suggested  allowing  each  State 
agency  to  design  its  own  review  system 
within  the  framework  of  existing 
systems,  methods  and  criteria  to  be 
included  in  the  State  Plan.  They  also 
objected  to  more  specific  data  being 
required  in  the  State  Plan. 

In  recognition  of  commentor  concerns, 
these  interim  regulations  delete  many  of 
the  proposal’s  requirements  concerning 
the  State  Plans. 

Interim  Provision — States  are 
required  to  include  in  the  State  Plan:  (1) 
A  description  of  the  State’s  system  for 
AIMS  implementation  through 
supervisory  assistance  reviews  and/or 
audits;  (2)  a  description  of  the  system  to 
coordinate  and  achieve  corrective 
action  when  the  State  uses  AIMS  audits 
to  meet  the  AIMS  requirements;  (3)  the 
number  of  large  School  Food  Authorities 
in  the  State;  and  (4)  the  number  of 
School  Food  Authorities  in  the  State. 

Additionally,  the  State  agency  must 
have  on  file:  (1)  Its  criteria  for  selecting 
schools  on  first  reviews,  if  the  selection 
is  not  random;  and  (2)  its  system  for 
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selecting  small  School  Food  Authorities 
for  second  reviews. 

State  Agency  AIMS  Progress  Report 

Proposed  Provision — The  proposed 
rule  required  each  State  agency  to 
prepare  a  progress  report  by  January  31 
and  July  31  of  each  year  describing  its 
actions  during  the  school  year  to 
undertake  AIMS  related  activities. 

The  Department  intended  to  use  the 
State  agency  progress  report  to  ensure 
that  State  agencies  met  the  objectives 
and  requirements  of  AIMS. 

Commentors  were  concerned  about 
the  burden  of  an  additional  report  and 
the  impact  of  increased  recordkeeping. 

Interim  Provision — The  Department 
recognizes  the  reporting  and 
recordkeeping  impacts  of  this  provision 
and  in  the  interest  of  lessening  these 
burdens,  has  eliminated  the  provisions 
of  the  proposal.  However,  the  State  must 
report  to  FNS  Regional  Offices  for 
referral  to  the  Office  of  the  USDA 
Inspector  General  (OIG)  for  further 
review,  the  names  of  all  School  Food 
Authorities  which  exceed  the  error 
tolerances  on  the  second  review,  and 
the  extent  and  type  of  violations.  Such 
School  Food  Authorities  may  be  subject 
to  subsequent  audits  by  OIG  and  to  the 
assessment  of  claims  resulting  from  OIG 
audits. 

State  agency  progress  in  meeting 
AIMS  requirements  will  be  reviewed  by 
FNS  Regional  Offices  through  the 
Management  Evaluation  process. 

FNSRO  Evaluation  of  State  Agencies 

Proposed  Provision — The  proposed 
rule  provided  for  FNS-conducted 
reviews  and  Office  of  the  Inspector 
General  audits  to  be  used  to  monitor 
implementation  of  AIMS.  In  addition, 
the  proposal  placed  responsibility  on 
FNS  regions  for  validating  a  State's 
review  system  and  the  effectiveness  of 
its  corrective  actions  by  review  of  a 
sample  of  the  School  Food  Authorities  in 
which  the  State  agency  had  conducted 
reviews,  as  well  as  by  reviewing  a 
sample  of  the  State  agency’s  records  of 
reviews,  audits  and  corrective  actions 
as  a  part  of  the  Management  Evaluation 
process. 

The  Department  believes  that  in  order 
to  fulfill  its  responsibility  toward 
program  improvement  and  protection  of 
Federal  monies,  a  review  of  AIMS 
implementation  must  be  a  major 
component  of  the  FNS  Management 
Evaluation  of  State  agencies. 

Commentors  did  not  specifically 
address  themselves  to  this  provision  but 
rather  commented  generally  on  the  need 
for  USDA  staff  training  prior  to 
conducting  reviews  as  well  as  the  need 
for  consultation  with  States  in  the 


development  of  procedures  to  be  used  in 
Management  Evaluations.  A  less 
specific,  more  flexible  provision 
concerning  FNS  Regional  Office 
evaluation  of  State  agencies  will  be  in 
the  interim  regulation.  This  parallels 
other  changes  which  have  made  the 
interim  regulation  more  flexible 
compared  to  the  AIMS  proposal. 

Interim  Provision — FNS  Regional 
Offices  will  evaluate  the  State's 
progress  in  meeting  AIMS  requirements 
as  a  part  of  their  Management 
Evaluation  of  the  States. 

Miscellaneous  Provisions 

There  were  several  provisions  built 
into  the  proposal  to  make  the  AIM 
System  more  effective. 

1.  State  Agency  Failure  To  Submit 
Timely  Reports 

In  the  proposal,  this  topic  was 
covered  under  “Miscellaneous 
Provisions”  and  under  “AIMS 
Sanctions.”  To  avoid  duplication,  this 
topic  is  discussed  only  under  “AIMS 
Sanctions”  in  this  preamble. 

2.  Grant  Closeout  Reports 

Proposed  Provision — The  proposal 
contained  regulatory  language  to 
implement  the  Grant  Closeout 
Procedures  contained  in  Attachment  L 
of  OMB  Circular  A-102. 

These  provisions  are  necessary  to 
bring  the  National  School  Lunch 
Program  into  compliance  with  Circular 
A-102. 

Interim  Provision — The  Department 
retains  the  grant  closeout  procedures  as 
proposed. 

3.  Claims  for  Reimbursement 

Proposed  Provision — The  State 
agency  shall  not  pay  for  any  Claim  for 
Reimbursement  submitted  more  than  90 
days  after  the  end  of  the  fiscal  year  in 
which  the  claim  is  filed  with  the 
exception  of  amended  claims  resulting 
from  audits  and/or  investigations. 

The  reason  for  requiring  the 
submission  of  Claims  for 
Reimbursement  within  90  days  after  the 
end  of  the  fiscal  year  is  to  firmly 
establish  Federal  obligations  for  that 
fiscal  year  in  order  to  accurately  assess 
budget  needs. 

Those  few  commentors  addressing  the 
90-day  claim  submission  provision  felt 
that  State  agency  adjustments  of  claims 
should  not  be  limited  to  those  resulting 
from  Federal  audits  or  investigations  as 
stated  in  the  proposal.  In  addition,  some 
commentors  felt  that  the  90-day 
provisions  should  be  even  more 
stringent  (i.e.,  on  a  monthly  basis), 
thereby  putting  strict  standards  on  the 
amount  of  time  within  which  individual 


monthly  claims  must  be  submitted  to  be 
considered  eligible  for  reimbursement 

A  90-day  claim  submission 
requirement  for  FY 1979  meal 
reimbursement  claims  was  included  in 
Pub.  L.  96-38,  7/25/79  (FY  1979 
Supplemental  Appropriation  Act).  The 
Department  implemented  that 
requirement  through  regulatory 
amendments  issued  in  late  October  1979 
and  revised  and  expanded  those 
regulatory  amendments  on  February  1, 
1980.  Pub.  L.  96-108, 11/9/79  (FY  1980 
Appropriatons  Act)  contains  the  same 
90-day  claim  submission  requirement  for 
FY  1980.  This  provision  will  apply  to  FY 
1981  and  future  years.  A  separate 
regulatory  amendment  will  include  Pub. 
L.  96-108  requirements  for  FY  1980  so 
that  they  may  be  made  effective  at  an 
earlier  date  than  this  rule. 

Interim  Provision — Under  the  interim 
regulations,  a  School  Food  Authority’s 
final  claims  for  reimbursement  for  meals 
served  during  any  fiscal  year  must  be 
submitted  to  the  State  agency  within  90 
days  following  the  end  of  the  fiscal  year 
to  be  eligible  for  reimbursement.  States 
may  establish  more  stringent 
requirements.  In  response  to  commentor 
concerns,  the  State  agency  may  make 
adjustments  to  these  claims  as 
determined  necessary  through  their 
claims  payment  review  process, 
reviews,  audits,  investigations,  or 
through  other  means.  Such  adjustments 
must  be  completed  and  claims  paid 
within  150  days  following  the  end  of  the 
fiscal  year  in  order  for  reimbursement  to 
be  made  from  Letter  of  Credit  funds. 

Any  adjustments  in  claims  made  after 
150  days  following  the  end  of  the  fiscal 
year  which  result  in  reimbursement  due 
to  School  Food  Authorities  must  be 
submitted  to  FNS  for  approval.  FNS 
responsibility  for  paying  such  adjusted 
claims  will  be  limited  to  the  availability 
of  funds  and  will  be  paid  by  Treasury 
check  since  Letter  of  Credit 
authorizations  for  any  fiscal  year  will  be 
terminated  on  March  1  of  the  following 
Fiscal  year.  In  order  to  provide  the 
information  necessary  to  close  out 
Federal  obligations  for  the  fiscal  year, 
States  are  required  to  submit  their  final 
grant  closeout  reports  (FNS-10,  Report 
of  Child  Nutrition  Operations,  and  SF- 
269,  Financial  Status  Report),  for  any 
fiscal  year  within  150  days  after  the  end 
of  that  fiscal  year. 

4.  Use  of  Treasury  Check 

Proposed  Provision — FNS  shall  have 
the  option  to  reimburse  a  State  by 
Treasury  check. 

This  provision  presented  an 
alternative  method  of  providing  funds  to 
State  agencies  for  fiscal  year 
obligations,  which  are  submitted  for 
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reimbursement  after  March  1  of  the 
following  fiscal  year  as  described  under 
number  3,  above. 

Generally,  commentors  that 
addressed  this  provision  were 
concerned  that  it  might  delay  the  actual 
receipt  of  reimbursement  at  the  School 
Food  Authority  level. 

Interim  Provision — The  Department 
recognizes  that  this  reimbursement 
method  may  not  be  as  timely  as  the 
Letter  of  Credit  method,  but  views  its 
use  as  essential  to  the  orderly  control 
and  closeout  of  fiscal  year  funds.  This 
provision  is  retained  as  proposed. 

Funding 

a.  Allocation  of  State  Administrative 
Expense  Funds  for  AIMS 

Proposed  Provision — The  AIMS 
proposal  included  a  reprint  of  the  State 
Administrative  Expense  interim  rule 
which  was  published  on  September  14, 
1979.  That  rule  established  a  method  for 
allocating  discretionary  State 
Administrative  Expense  funds  which 
will  be  made  available  to  States  to 
assist  them  in  implementing  AIMS 
requirements.  This  method  was  also 
used  to  allocate  those  State 
Administrative  Expense  discretionary 
funds  which  were  made  available  in 
fiscal  years  1979  and  1980  for  program 
improvement  within  the  States. 

In  order  to  relate  funding  to 
responsibilities,  the  Department,  in 
developing  the  allocation  formula, 
focused  on  quantifiable  indicators  of  the 
workload  involved  in  those  problem 
areas  to  be  addressed  by  AIMS.  These 
problems  included:  (1)  Free  and  reduced 
price  lunch  applications  that  are 
improperly  approved  or  denied,  (2) 
claims  for  free  and  reduced  price 
lunches  that  exceed  the  number  of 
currently  enrolled  children  approved  for 
such  lunches,  (3)  reimbursement  claims 
that  are  based  on  inaccurate  counts  of 
free,  reduced  price  and  paid  lunches,  (4) 
expenditure  records  that  do  not  support 
reimbursements  claimed,  and  (5) 
lunches  claimed  for  reimbursement  that 
lack  required  components.  The 
indicators  selected  were  (1)  the  total 
number  of  School  Food  Authorities  by 
State,  (2)  the  number  of  large  School 
Food  Authorities  by  State,  and  (3)  the 
number  of  free  and  reduced  price  meals 
served.  Sixty  percent  (20%  for  each 
indicator)  of  the  State  Administrative 
Expense  funds  available  for  AIMS 
purposes  would  be  allocated  based  on 
these  factors  with  the  remaining  40% 
divided  equally  among  the  States. 

Those  few  commentors  that  did 
comment  on  the  allocation  formula  itself 
were  primarily  States  with  several  large 
School  Food  Authorities.  These 


commentors  felt  that  the  formula  should 
provide  a  greater  amount  of  funds  to 
States  with  large  School  Food 
Authorities  since  the  AIMS  proposal 
called  for  biennial  review  of  such  School 
Food  Authorities  and  for  extensive 
follow-up  review  when  performance 
standard  violations  exceeding  error 
tolerances  were  noted.  A  few 
commentors  indicated  that  the  total 
amount  of  funds  to  be  provided  under 
the  allocation  method  would  be 
insufficient  to  carry  out  AIMS 
requirements.  Some  felt  that 
geographical  size  of  a  State  should  be 
considered  in  the  formula. 

The  Department  believes  that 
commentor  concerns  dealing  with 
additional  funding  needs  will  be 
alleviated  by  a  combination  of  changes. 
For  example,  AIMS  reviews  would 
change  from  a  two-year/five-year  tiered 
review  system  to  a  uniform  four-year 
review  system,  and  third  reviews  are 
not  required.  The  Department  believes 
that  the  tiering  of  requirements  to  target 
the  large  School  Food  Authorities  for 
second  reviews  should  continue  to  be 
reflected  in  the  allocation  formula  and 
for  that  reason  the  formula  is  being 
retained  as  in  the  interim.  The 
Department  hopes  to  obtain  additional 
comments  on  the  formula  after  States 
have  had  more  experience  in  actually 
implementing  the  new  interim  AIMS 
requirements  with  the  State 
Administrative  Expense  funds  made 
available  under  the  formula. 

Interim  Provision — The  allocation 
formula  for  AIMS  funds  is  retained  as  in 
the  proposed  regulation. 

b.  Sanctions  Against  Noncomplying 
States 

Proposed  Provision — The  AIMS 
proposal  provided  for  specific  State 
Administrative  Expense  fund  sanctions 
to  be  taken  for  failure  to  carry  out  AIMS 
requirements. 

The  problems  set  forth  above,  which 
AIMS  is  intended  to  address,  are 
potentially  serious  violations  of 
fundamental  principles  of  program 
administration.  States  have  the 
responsibility  to  oversee  the 
management  of  the  school  lunch 
program  by  School  Food  Authorities  and 
to  ensure  die  proper  expenditure  of 
program  funds  by  each  School  Food 
Authority.  State  Administrative  Expense 
funds  are  provided  to  assist  States  in 
properly  carrying  out  these 
responsibilities.  The  Department  must 
be  able  to  control  these  funds  in  the 
event  that  States  fail  to  satisfactorily 
carry  out  their  responsibilities. 

The  area  of  State  level  sanctions 
generated  a  considerable  number  of 
negative  comments  primarily  from  State 
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agencies.  Several  State  directors  were 
opposed  to  the  concept  of  sanctions  for 
failure  to  carry  out  AIMS  requirements. 

A  number  of  comments  implied  that  the 
imposition  of  sanctions  would  end  State 
administration  of  the  programs  and  that 
programs  may  be  turned  back  to  the 
Department.  One  commentor  raised  the 
possibility  that  Governors  may  not 
approve  State  Plans  for  a  program  which 
is  in  danger  of  losing  its  administrative 
funding.  Sanctions  were  seen  as 
endangering  Federal-State-local 
relationships. 

Several  ways  to  alter  or  improve  the 
proposed  sanction  approach  were 
suggested.  One  commentor  suggested 
that  using  a  term  such  as  “control  of 
funds”  instead  of  “sanction”  would 
remove  some  of  the  negative 
connotation  associated  with  the  term 
sanction.  Another  suggested  that  instead 
of  sanctions,  positive  incentives  could 
be  given  in  the  form  of  across-the-board 
additional  funds  or  special  project 
improvement  grants. 

The  Department  believes  that  any 
State  which  does  not  make  the  effort  to 
systematically  improve  program 
management  will  be  failing  to 
adequately  carry  out  its  administrative 
responsibilities  to  operate  the  programs 
as  efficiently  as  possible.  Potential 
sanctions  on  State  Administrative 
Expense  funds  are  viewed  by  the 
Department  as  necessary  to  protect  the 
integrity  of  federal  funds  which  are 
made  available  to  States  to  assist  in 
properly  administering  the  program. 
Since  States  receive  a  major  part  of  their 
school  nutrition  State  Administrative 
Expense  funds  to  properly  administer 
the  school  lunch  program,  the 
Department  feels  that  provision  should 
be  made  for  sanction  on  all  school 
nutrition  State  Administrative  Expense 
funds  where  significant  failures  have 
occurred  in  administering  the  school 
lunch  program. 

Congress,  in  Pub.  L  96-108,  provided 
the  Department  the  authority  to 
withhold  some  or  all  of  the  State 
Administrative  Expense  funds  allocated 
to  a  State  if  the  State’s  administration  of 
the  Program  is  deficient  and  the  State 
fails  to  correct  the  deficiency  within  a 
specified  period  of  time.  Similar 
authority  was  provided  to  the  Food 
Stamp  Program  under  Pub.  L  95-113 
enacted  in  1977  and  to  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  under  Pub.  L.  95- 
627  enacted  in  1978.  While  sufficient 
authority  and  rationale  exist,  the 
Department  would  prefer  that  State 
agencies  work  toward  the  betterment  of 
school  nutrition  programs,  and  obviate 
the  necessity  for  imposing  sanctions. 
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This  part  of  the  AIM  System  has  been 
developed  to  try  to  resolve  problems 
before  sanctions  are  taken.  The 
corrective  action  process  which  allows 
FNS  and  the  State  agency  to  work 
together  to  avoid  sanctions  is  retained. 
Additionally,  since  sanctions  will  be 
based  on  the  severity  and  longevity  of 
problems,  the  System  will  allow  FNS  to 
assess  milder  sanctions  against  those 
State  agencies  with  less  serious 
problems. 

Interim  Provision — The  basic  concept 
of  sanctions  as  expressed  in  the 
proposal  remains  the  same  but  some 
changes  have  been  made  based  on 
comments  received. 

c.  Sanction  Areas 

Proposed  Provision — In  addition  to 
providing  general  sanction  authority  for 
failure  to  carry  out  the  provisions  of  Part 
235,  the  Department  in  the  proposal 
identified  five  specific  areas  where 
failure  to  perform  would  constitute 
grounds  for  the  imposition  of  specific 
sanctions.  These  potential  deficiences 
were: 

1.  Outright  failure  to  implement  and 
carry  out  AIMS  review  requirement. 

2.  Failure  to  conduct  the  required 
number  of  School  Food  Authority  and 
school  reviews  within  required 
timeframes. 

3.  Failure  to  cover  the  performance 
standards  in  AIMS  reviews,  as  required 
and,  where  necessary,  to  take  specific 
corrective  action  including  the 
assessment  and  recovery  of  claims. 

4.  Substantial  failure  to  detect  existing 
violations  of  the  performance  standards 
during  the  conduct  of  reviews  when  it  is 
determined,  through  FNS  monitoring, 
that  such  failure  is  the  result  of  not 
performing  thorough  reviews  or  audits. 

5.  Failure  to  provide  timely  program 
and  fiscal  reports. 

These  five  deficiencies  address  major 
State  agency  responsibilities  and  failure 
in  any  one  of  them  would  indicate 
substantial  noncompliance. 

Although  there  was  not  an  extensive 
amount  of  comment  on  the  sanctionable 
areas,  a  number  of  commentors  were 
opposed  to  or  expressed  reservations 
about  the  actual  implementation  of  one 
or  more  of  the  proposed  sanction 
provisions  without  clear  guidance 
concerning  the  determination  of  failure 
within  these  areas. 

Three  States  objected  to  use  of 
sanctions  for  late  reporting.  It  was 
pointed  out  that  there  are  often 
extenuating  circumstances  that  result  in 
later  reports.  At  least  one  commentor 
felt  that  late  reporting  should  be 
addressed  through  the  annual 
Management  Evaluation  process. 
Another  commentor  indicated  that 
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reporting  accuracy  and  not  just  report 
timeliness  should  be  considered  in 
imposing  sanctions. 

The  Department  continues  to  feel  that 
these  are  the  major  areas  of  State 
agency  responsibility  but  agrees  with 
the  need  to  provide  specific  guidance  in 
the  actual  application  of  sanctions  for 
failure  within  these  areas.  Furthermore, 
as  experience  is  gained  with  the  AIM 
System,  the  Department,  through  the 
regulatory  process,  may  amend  this  list 
of  specific  failure  areas  and  the 
sanctions  associated  with  them. 

Interim  Provision — Essentially  same 
as  in  proposal  except  that:  wording  for 
the  second  specific  deficiency  area  has 
been  revised  slightly  to  make  it  clear 
that  the  required  number  of  reviews  or 
audits  must  be  conducted  within  the 
timeframes  established  under  AIMS; 
wording  for  the  third  specific  deficiency 
area  has  been  clarified  to  specify  which 
performance  standards  are  applicable  in 
reviews  and  audits;  and  wording  for  the 
fourth  specific  deficiency  area  has  been 
revised  to  make  the  deficiency 
applicable  to  reviews  or  audits. 

d.  Sanction  Ranges 

Proposed  Provision — Sanctions  were 
imposed  within  specific  percentage 
ranges  against  funds  allocated  to  a  State 
agency  during  the  failure  year.  For 
failure  to  carry  out  the  provisions  of  Part 
235,  the  proposal  imposed  a  sanction 
range  of  up  to  100%  of  all  applicable 
funds  allocated.  For  AIMS  deficiency  1, 
the  sanction  range  was  up  to  100%  of 
funds  provided.  For  AIMS  deficiencies  2 
through  4,  a  sanction  range  of  up  to 
33Vb%  of  funds  allocated  was  provided. 
For  deficiency  5,  a  sanction  range  of  up 
to  20%  of  funds  allocated  to  a  State  was 
provided.  The  sanctionable  funds  were 
those  earned  for  administering  school 
nutrition  programs,  whereas  for  failure 
to  carry  out  the  provisions  of  part  235, 
the  sanctionable  funds  were  the  total 
amount  of  funds  earned.  Sanction 
percentages  were  applied  to  those  funds 
historically  used  by  a  State  agency  and 
a  100%  sanction  was  applied  to  unused 
funds  to  prevent  fund  replacement. 

The  Department  designed  the 
proposal  to  apply  appropriate  sanctions 
to  indicated  deficiencies  in  a  fair  and 
judicious  manner.  Under  the  proposal, 
sanctions  were  not  fixed  but  instead 
were  individually  determined  within 
specified  ranges.  This  approach  would 
have  allowed  the  Department  flexibility 
in  evaluating  the  seriousness  of 
deficiencies,  the  number  of  times  such 
deficiencies  have  occurred,  the  length  of 
time  over  which  such  deficiencies 
occured,  and  any  other  circumstances 
which  might  have  a  bearing  on  the 
deficiencies.  The  Department  believed 
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that  this  approach  would  result  in  the 
most  equitable  application  of  sanctions 
should  sanctions  become  necessary. 
Furthermore,  it  allowed  State  agencies 
to  be  aware  in  advance  of  the 
parameters  of  the  sanctions. 

Interim  Provision — The  interim 
regulations  retain  flexibility  to 
determine  the  sanction  based  on  the 
severity  of  the  problem  and  introduce  a 
modified  system  for  so  doing.  Under  the 
interim  regulations,  a  State  agency’s 
overall  performance  will  be  assessed 
and  if  a  sanction  is  deemed  necessary  a 
total  of  up  to  33Vh%  of  its  State 
Administrative  Expense  funds  for 
School  Nutrition  Programs  could  be 
recovered,  withheld  or  cancelled.  The 
specific  amount  of  the  sanction  would 
be  determined  based  on  the  deficiencies, 
their  cumulative  severity  and  their 
longevity. 

In  applying  a  sanction  to  a  State 
which  historically  does  not  use  the 
entire  State  Administrative  Expense 
fund  allocation  available  to  it,  the 
appropriate  sanction  percentage  will  be 
assessed  against  the  actual  or  projected 
amount  of  current  fund  usage  and  not 
the  amount  needed,  based  on  historical 
use,  as  in  the  proposal.  This  change  will 
make  the  sanction  process  more 
relevant.  In  such  a  case,  the  State  may 
not  use  “unneeded”  funds  to  replace 
sanctioned  monies. 

e.  Funds  Sanctioned. 

Proposed  Provision — In  imposing  a 
sanction,  the  Department  proposed  the 
options  of  (1)  recovering  funds  that  had 
been  used  during  the  failure  year,  or  (2) 
withholding  SAE  fund  allocations  in 
whole  or  in  part  during  the  balance  of 
the  failure  year  and,  if  necessary,  during 
the  following  year  until  the  full  amount 
of  the  sanction  had  been  realized.  The 
second  option  was  included  because,  in 
most  cases,  the  full  extent  of  any  failure 
would  not  be  ascertainable  until  later  in 
or  after  the  end  of  the  fiscal  year  to 
which  it  pertained.  In  imposing  a 
sanction  using  option  2,  the  Department 
was  to  take  into  consideration  the 
State’s  ability  to  accomplish  the 
objectives  of  the  child  nutrition 
programs.  Finally,  any  State  under 
sanction  would  not  be  eligible  to 
participate  in  any  fund  reallocation  for 
any  fiscal  year  during  which  sanctions 
were  being  carried  out  or  any  fiscal  year 
to  which  such  sanction  were  being 
applied.  This  limitation  on  reallocation 
would  preclude  States  from  recovering 
sanctioned  funds  through  the 
reallocation  process. 

Interim  Provision — For  the  reasons 
noted  above,  these  provisions  are  being 
retained  as  in  the  proposal.  The  concept 
of  withholding  funds  has  been  expanded 
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to  also  include  cancelling  allocations  or 
reallocations.  SAE  fund  allocations 
could  be  cancelled  in  whole  or  in  part  if 
FNS  determines  that  corrective  action 
will  not  be  taken  on  identified 
deficiencies. 

f  State  Level  Corrective  Action  Plans 

Proposed  Provision — If  AIMS 
deficiencies  were  identified,  FNS  would 
notify  the  Chief  State  School  Officer  ojf 
the  deficiencies  found  and  its  intention 
to  impose  sanctions  unless  an 
acceptable  corrective  action  plan  were 
submitted  within  30  days.  The  State 
agency  would  then  have  to  develop  a 
corrective  action  plan  with  timeframes 
to  correct  the  deficiencies.  FNS  would 
review  the  plan,  and  if  found 
acceptable,  would  notify  the  Chief  State 
School  Officer  of  FNS’  approval,  and 
detail  the  FNS  technical  assistance  that 
could  be  made  available  to  the  State. 

The  letter  would  also  specify  the 
sanctions  to  be  imposed  if  the  corrective 
action  plan  were  not  implemented.  Upon 
advice  from  the  State  that  corrective 
action  was  taken,  FNS  would  assess  the 
action  and  advise  the  State  if  the  actions 
taken  were  sufficient.  If  an  acceptable 
corrective  action  plan  were  not 
submitted  within  30  days,  or  if 
corrective  action  had  not  been 
completed  within  the  time  limits 
established  in  the  corrective  action  plan 
FNS  would  impose  sanctions  and  issue 
a  notice  of  action  to  the  Chief  State 
School  Officer.  FNS  could  return  some 
or  all  of  any  sanctioned  funds  if  FNS 
subsequently  determined  that  the  noted 
deficiencies  had  been  resolved  and  that 
the  programs  were  being  operated  in  an 
acceptable  manner. 

Interim  Provision — These  provisions 
are  essentially  being  retained  as 
proposed  since  they  are  very  much  in 
keeping  with  AIMS’  primary  objective  of 
promoting  corrective  action  for 
identified  deficiencies.  However,  State 
agencies  must  prepare  and  obtain 
approval  of  any  required  State  level 
corrective  action  plan  within  60  days  of 
receiving  FNS  notification  of 
sanctionable  deficiencies. 

g.  Sanction  Review  Procedure 

Proposed  Provision — A  State  agency 
would  have  had  ten  days  after  receiving 
a  notice  of  sanction  action  to  file  a 
written  request  for  review.  The  written 
request  would  be  sent  to  an  address 
designated  by  FNS  with  the  envelope 
prominently  marked  “REQUEST  FOR 
REVIEW  OR  HEARING."  The  State 
agency  would  have  had  the  option  of 


requesting  a  hearing  before  a  designated 
review  authority  or  a  review  by  that 
authority  of  the  record  and  any 
additional  written  information 
submitted  by  the  State  agency.  FNS 
would  acknowledge  the  State  agency’s 
request  for  a  hearing  or  review  in 
writing  within  ten  days  of  receipt  of  the 
request.  At  that  time,  the  Secretary  of 
Agriculture  would  have  designated  the 
review  authority. 

The  State  agency  would  have  had  30 
days  from  receipt  of  FNS’s 
acknowledgment  to  submit  additional 
written  information  in  support  of  its 
position.  If  a  review  of  the  record  was 
requested,  the  review  authority  would 
have  30  days  from  receipt  of  that 
information  to  make  a  final 
determination.  If  a  hearing  was 
requested,  it  would  be  conducted  within 
60  days  of  receipt  of  States’  information 
with  a  final  determination  of  the 
reviewing  authority  due  within  30  days 
after  the  hearing  date. 

In  either  case,  the  final  determination 
would  take  effect  upon  receipt  by  the 
State  of  written  notice  of  final  decision. 

Few  comments  were  received  on  this 
subject.  Two  commentors  expressed 
concern  over  whether  the  designated 
review  official  would,  in  fact,  be  an 
objective  mediator  between  the  State 
agency  and  FNS.  One  commentor 
indicated  that  the  amount  of  time  for 
filing  a  request  for  hearing/review 
should  be  increased. 

Interim  Provision — These  provisions 
are  essentially  being  retained  as  stated 
in  the  proposal.  In  response  to 
commentor  concerns,  it  is  the 
Department’s  intention  that  the 
designated  review  authority  will  not 
include  any  FNS  official  directly 
involved  in  the  sanction  under  review 
but  rather  will  be  an  FNS 
Administrative  Review  Officer  or  an 
independent  Department  appeal  board 
outside  of  FNS.  These  USDA  officials 
are  responsible  for  reviewing  similar 
appeal  requests  for  other  FNS  and 
USDA  programs  and  have  demonstrated 
their  impartially.  In  addition,  the 
Department  agrees  that  the  amount  of 
time  allowed  to  a  State  to  file  a  request 
for  review /hearing  should  be  increased. 
Accordingly,  these  provisions  will  allow 
30  days  from  receipt  of  a  notice  of 
sanction  for  filing  such  a  request  and 
will  also  allow  FNS  15  days  to  provide 
written  acknowledgment  of  such  a 
request.  The  interim  rule  specifies  that 


all  timeframes  are  measured  in  calendar 
days. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

September  19, 1980. 

PART  210-NATiONAL  SCHOOL  LUNCH 
PROGRAM 

Accordingly,  Part  210  is  amended  as 
follows: 

1.  §  210.2  is  amended  by  redesignating 
(h-6)  through  (h-8)  as  (h-7)  through  (h-9) 
and  adding  new  paragraphs  (b),  (b— 1), 

(b— 2),  (b— 3),  (b-4),  (h-6),  and  (q-2). 

§210.2  Definitions. 

*  *  *  *  * 

(b)  “AIMS”  means  the  Assessment, 
Improvement  and  Monitoring  System. 
This  is  a  management  improvement 
system  used  in  the  National  School 
Lunch  Program. 

(b— 1)  “AIMS  Audits”  means  on-site 
evaluations  of  all  School  Food 
Authorities  by  State  auditors  or  State 
contracted  auditors  once  every  two 
years,  with  a  minimum  of  33%  percent 
of  all  School  Food  Authorities  being 
reviewed  in  the  first  year  of  the  first  two 
year  AIMS  cycle,  for  compliance  with 
AIMS  Performance  Standards  1  through 
5,  and  which  are  conducted  in 
accordance  with  USDA’s  audit  guide  or 
an  audit  guide  approved  by  FNS  and 
USDA’s  Office  of  the  Inspector  General. 

(b— 2)  "AIMS  error  tolerance  level” 
means  the  degree  of  error  of  an  AIMS 
performance  standard  which  if 
exceeded  by  a  reviewed  School  Food 
Authority  triggers  a  second  AIMS 
review  in  large  School  Food  Authorities 
and  in  25%  of  small  School  Food 
Authorities. 

(b— 3)  “AIMS  Performance  Standards” 
means  the  following  five  standards 
which  measure  compliance  with  existing 
regulations: 

(1)  All  applications  for  free  and 
reduced  price  meals  are  correctly 
approved  or  denied; 

(2)  The  numbers  of  free  and  reduced 
price  meals  claimed  for  reimbursement 
in  each  school  are,  in  each  case,  less 
than  or  equal  to  the  number  of  children 
in  that  school  correctly  and  currently 
approved  for  free  and  reduced  price 
meals,  respectively,  times  the  days  of 
operation  for  the  reporting  period; 

(3)  The  system  for  counting  and 
recording  meal  totals  for  paid,  free  and 
reduced  price  meals  claimed  for 
reimbursement  at  both  the  School  Food 
Authority  and  school  levels  yields 
correct  claims; 
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(4)  Meals  claimed  for  reimbursement 
contain  food  components  as  required  by 
regulations;  and 

(5)  Reimbursement  claimed  for  meals 
is  limited  to  allowable  costs  as 
documented  by  reviewable  records. 

(b-4)  "AIMS  reviews”  means  on-site 
evaluations  of  School  Food  Authorities 
once  every  four  years  by  the  State 
agency  or  State  auditors  with  at  least  20 
percent  of  all  School  Food  Authorities 
reviewed  in  each  of  the  first  two  years 
of  the  first  four  year  cycle,  for 
compliance  with  AIMS  Performance 
Standards  1,  2,  3  and  4  and  follow-up 
reviews  as  required. 
***** 

(h— 6)  “Large  School  Food  Authority” 
means  (1)  Any  School  Food  Authority 
with  an  enrollment  of  40,000  students  or 
more;  and  (2)  In  any  State  with  less  than 
two  School  Food  Authorities  with  an 
enrollment  of  40,000  students  or  more, 
each  of  the  two  largest  School  Food 
Authorities  in  the  State  but  only  if  it  has 
enrollment  of  at  least  2,000  students. 
***** 

(q— 2)  "Small  School  Food  Authority” 
means  a  School  Food  Authority  which  is 
not  a  large  School  Food  Authority. 
***** 

2.  §  210.4a  is  amended  by  revising 
paragraph  (b)(7)  as  follows: 

§  2 1 0.4a  State  plan  of  child  nutrition 
operations. 

***** 

(b)  *  *  * 

(7)  Provide  a  plan  to  monitor  and 
improve  program  performance  and 
measure  progress  in  achieving  program 
goals.  The  plan  must  include:  (i)  Specific 
objectives;  (ii)  reasons  for  setting  these 
objectives;  (iii)  methods  to  achieve  these 
objectives;  (iv)  evaluation  methods  to 
determine  if  the  objectives  are  being 
met;  (v)  a  description  of  the  system  to  be 
used  by  the  State  for  AIMS 
implementation  through  reviews  or 
audits;  (vi)  a  detailed  description  of  the 
system  to  be  used  by  the  State  for  AIMS 
implementation  if  the  State  chooses  to 
use  a  combination  of  AIMS  reviews  and 
AIMS  audits.  Such  a  description  shall 
demonstate  a  coordinated  system  of 
reviews  and  audits  which  will  ensure 
the  integrity  of  the  AIM  System;  (vii)  a 
description  of  the  system  to  be  used  for 
coordinating  and  achieving  corrective 
action,  when  audits  are  used  to  meet 
AIMS  requirements;  (viii)  the  number  of 
School  Food  Authorities  in  the  State; 
and  (ix)  the  number  of  large  School  Food 
Authorities  in  the  State. 
***** 

3.  §  210.5  is  amended  by  revising  the 
first  sentence  of  paragraph  (a)  and 


adding  a  new  sentence  at  the  end  of 
paragraph  (a)  as  follows: 

§210.5  Method  of  payment  to  States. 

(a)  Funds  to  be  paid  to  any  State  for 
general  cash-for-food  assistance  or 
special  cash  assistance  may  be  made 
available  by  means  of  Letters  of  Credit 
issued  by  FNS  in  favor  of  the  State 
agency.  *  *  * 

*  *  *  FNS  may,  at  its  option, 
reimburse  a  State  agency  by  Treasury 
Check.  FNS  shall  pay  by  Treasury 
Check  with  funds  available  in 
settlement  of  a  valid  claim  if  payment 
for  that  claim  cannot  be  made  within  the 
grant  closeout  period  specified  in 
§  210.19(a). 

***** 

§  210.8  [Amended] 

4.  In  §  210.8  paragraph  (e)(18)  is  added 
as  follows: 

***** 

(e)  *  *  * 

(18)  Maintain  files  of  currently 
approved  and  denied  (1)  free  and  (2) 
reduced  price  applications,  respectively. 
If  applications  are  maintained  at  the 
School  Food  Authority  level,  they  shall 
be  readily  retrievable  by  school. 

5.  In  §  210.13,  paragraph  (b)  is 
amended  as  follows: 

§  210.13  Reimbursement  procedures. 

***** 

(b)  Claims  for  Reimbursement  shall 
include  data  in  sufficient  detail  to  justify 
the  reimbursement  claimed  and  to 
enable  the  State  to  provide  the 
information  for  the  reports  required 
under  §  210.14(g)(2).  Claims  for  ' 
Reimbursement  shall  be  received  by  the 
State  agency,  or  FNSRO  where 
applicable,  by  the  10th  day  of  the  month 
following  the  month  covered.  Not  more 
than  10  days  of  the  beginning  or  ending 
month  of  Program  operations  in  a  fiscal 
year  may  be  combined  on  a  Claim  for 
Reimbursement  with  the  operations  of 
the  month  immediately  following  the 
beginning  month,  or  preceding  the 
ending  month.  Claims  for 
Reimbursement  may  not  combine 
operations  occurring  during  the  ending 
month  of  a  fiscal  year  with  the 
beginning  month  of  the  next  fiscal  year. 
Claims  for  Reimbursement  for  meals 
served  during  any  fiscal  year  shall  be 
filed  with  the  State  agency,  or  FNSRO 
where  applicable,  prior  to  January  1,  of 
the  following  fiscal  year  in  order  to  be 
eligible  for  reimbursement.  The  State 
agency,  or  FNSRO  where  applicable, 
shall,  as  determined  necessary  through 
its  administrative  review  processes  or 
otherwise,  promptly  take  corrective 
action  with  respect  to  any  such  claim. 
Such  corrective  action  shall  be 
completed  in  sufficient  time  to  be 


reflected  in  the  applicable  final  Program 
Operations  and  Financial  Status  Reports 
for  the  fiscal  year  as  required  under 
OMB  circular  A-102  if  reimbursement 
for  such  claims  is  to  be  made  from  funds 
made  available  for  that  fiscal  year 
through  the  Letter  of  Credit  process 
described  under  §  210.5(a)  of  this  Part. 
Any  requested  increase  in 
reimbursement  level  for  any  fiscal  year 
resulting  from  corrective  action  taken 
after  submission  of  the  final  fiscal  year 
Program  Operations  and  Financial 
Status  Reports, 'shall  be  submitted  to 
FNS  for  approval.  The  request  shall  be 
accompanied  by  a  written  explanation 
of  the  basis  for  the  adjustment  and  the 
actions  taken  to  minimize  the  need  for 
such  adjustments  in  the  future.  If  FNS 
approves  of  such  increase,  it  shall  make 
payments  subject  to  the  availability  of 
funds.  Any  reduction  in  reimbursement 
level  for  any  fiscal  year  resulting  from 
corrective  action  taken  after  submission 
of  the  final  fiscal  year  Program 
Operations  and  Financial  Status  Report 
shall  be  handled  in  accordance  with  the 
provisions  of  §  210.16  of  this  Part  except 
that  amounts  recovered  may  not  be  used 
to  make  program  payments. 
***** 

6.  In  §  210.14  paragraphs  (a)(2),  (a)(3), 
(a)(4)  and  (g)(2)  are  revised  and  new 
paragraph  (g)(5)  is  added  as  follows: 

§  2 1 0. 1 4  Special  responsibilities  of  State 
agencies. 

(a)  *  *  * 

(2)  Such  assistance  shall  include  visits 
to  participating  schools  to  ensure 
compliance  with  program  regulations 
and  with  the  Department’s 
nondiscrimination  regulations  (Part  15  of 
this  title),  issued  under  Title  VI  of  the 
Civil  Rights  Act  of  1964.  AIMS  reviews 
and/or  AIMS  audits,  or  a  combination 
of  AIMS  reviews  and  AIMS  audits,  as 
described  in  this  Section  shall  be  made 
in  participating  School  Food  Authorities. 

(3)  Scope  of  AIMS  reviews:  States 
choosing  to  comply  with  these  program 
assistance  provisions  by  doing  AIMS 
reviews  shall  ensure  compliance  with 
AIMS  Performance  Standards  1-4 
described  in  §  210.2  of  this  Part.  States 
using  a  combination  of  AIMS  reviews 
and  AIMS  audits  to  monitor  for 
compliance  with  performance  standards 
shall  feview/audit  AIMS  Performance 
Standards  1-5.  In  the  course  of  an  AIMS 
review  or  audit,  the  State  agency  shall: 
analyze  local  approval  procedures  for 
free  and  reduced  price  meals,  determine 
the  adequacy  of  application  approval 
and  denial  by  an  examination  of  all 
approved  and  denied  applications  in  the 
schools  reviewed  on  an  AIMS  review  or 
AIMS  audit  and  ensure  that  the  system 
to  update  applications  is  adequate; 
ensure  that  in  each  school  reviewed  the 
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numbers  of  free  and  reduced  price  meals 
by  type  of  meal  claimed  (free  and 
reduced  price)  does  not  exceed  the 
number  of  children  correctly  and 
currently  approved  for  free  and  reduced 
price  meal  by  type  of  meal,  times  the 
days  in  operation  of  that  school  as 
reported  to  the  School  Food  Authority  in 
its  most  recent  claim;  ensure  that  each 
school  reviewed/audited  has  an 
adequate  system  for  counting  and 
recording  meal  totals  and  that  the 
School  Food  Authority  properly 
consolidates  meal  counts  from  its 
schools  and  determine  by  observation  of 
a  representative  sample  of  meals  that  all 
meals  contain  all  required  components. 
On  second  AIMS  reviews,  the  State 
agency  shall,  as  a  minimum,  review  the 
School  Food  Authority  for  the  same 
performance  standards  exceeding  error 
tolerances  in  the  first  review. 

(i)  Frequency  of  AIMS  reviews;  The 
first  year  of  AIMS  shall  be  the  period 
January  1, 1981  through  June  30, 1982 
during  which  time  the  largest  School 
Food  Authority  in  the  State  shall  be 
reviewed.  The  State  agency  shall  review 
all  School  Food  Authorities  at  least  once 
every  four  years,  with  a  minimum  of  20% 
of  all  School  Food  Authorities  to  be 
reviewed  for  each  of  the  first  two  years 
of  the  first  four-year  period. 

(ii)  Timing  of  AIMS  reviews:  The  first 
AIMS  review  of  a  School  Food 
Authority  shall  be  completed  within  the 
school  year  in  which  it  is  scheduled  for 
review.  A  second  AIMS  review,  when 
required,  is  recommended  to  be 
conducted  in  the  same  school  year  as 
the  first  review  and  is  required  to  be 
conducted  no  later  than  December  31  of 
the  school  year  following  the  first 
review. 

(iii)  Method  of  selecting  School  Food 
Authorities  and  specific  schools  to 
review  on  AIMS  reviews:  On  a  first 
review,  the  State  agency  shall  select  as 
equal  a  number  of  schools  as  possible  to 
review  from  each  type  of  attendance 
unit  (elementary  school,  middle  school, 
high  school,  etc.),  and  shall  select 
schools  within  attendance  unit 
groupings  either  by: 

(A)  choosing  schools  on  a  random 
basis;  or 

(B)  using  State  agency  criteria  which 
shall  be  kept  on  file  at  the  State  agency. 
The  State  agency’s  criteria  shall  ensure 
that  some  of  the  schools  selected  are 
chosen  because  of  the  likelihood  of 
problems. 

On  a  second  AIMS  review,  the  State 
agency  shall  select  as  equal  a  number  of 
schools  as  possible  to  review,  from  each 
type  of  attendance  unit.  Within 
attendance  unit  groupings,  the  State 


agency  shall  choose  schools  on  a 
random  basis. 

(iv)  Error  tolerance  for  AIMS  review: 

A  corrective  action  plan  as  described  in 
this  Section  shall  be  undertaken  and  a 
second  review  shall  be  triggered  in  all 
large  and  one-quarter  of  all  small  School 
Food  Authorities,  if  on  a  first  AIMS 
review  the  State  agency  finds  that  the 
following  error  tolerance  levels  are 
exceeded: 

(A)  For  AIMS  Performance  Standard 
1, 10%  or  more  of  the  free  and  reduced 
price  applications  reviewed  in  a  School 
Food  Authority  are  incorrectly  approved 
or  denied;  and/or 

(B)  For  AIMS  Performance  Standard  2, 
a  number  of  schools  reviewed  in  a 
School  Food  Authority,  as  specified  in 
the  following  table,  claim 
reimbursement  for  more  free  or  more 
reduced  price  meals,  respectively,  than 
the  number  of  children  correctly  and 
currently  approved  for  such  meals,  times 
the  days  of  operation  in  that  school  for 
the  reporting  period;  and/or 

(C)  For  AIMS  Performance  Standard 
3,  a  number  of  schools  reviewed  in  a 
School  Food  Authority,  as  specified  in 
the  following  table,  do  not  have  an 
adequate  system  for  counting  and 
recording  meal  totals  for  paid,  free  and 
reduced  price  meals  claimed  for 
reimbursement  which  yields  correct 
claims,  or  the  School  Food  Authority 
does  not  use  valid  procedures  for 
consolidating  claims;  and/or 

(D)  For  AIMS  Performance  Standard 
4, 10%  or  more  of  the  total  meals 
observed  in  a  School  Food  Authority  are 
missing  one  or  more  components. 

The  following  chart  indicates  the 
number  of  schools  violating 
Performance  Standards  2  or  3,  which 
would  trigger  a  corrective  action  plan  in 
the  applicable  School  Food  Authority 
and  a  second  review  in  all  large  School 
Food  Authorities  and  25%  of  the  small 
School  Food  Authorities. 


Number  of  schools  reviewed 

Number  of 
schools1 

1  to  10 . 

1 

11  to  20 . 

2 

21  to  30 . 

3 

31  to  40 . 

4 

41  to  50 . 

s 

51  to  60 . 

6 

61  to  70...... . 

7 

71  to  80 . 

8 

01  to  90 . 

9 

91  to  100 . . 

10 

101  or  more . 

•10 

1  Number  of  schools  violating  performance  standards  2  or 
3  respectively  requiring  a  second  review. 

*10  plus  the  number  identified  above  for  the  appropriate 
increment 

(v)  Corrective  action  plans  for  AIMS 
reviews:  Corrective  action  plans  are 
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required  to  address  AIMS  performance 
standard  deficiencies  exceeding  the 
error  tolerance  level  described  in  this 
Section.  The  State  agency  shall  assist 
School  Food  Authorities  to  develop  a 
corrective  action  plan. 

The  following  procedures  shall  be 
followed  to  develop  a  corrective  action 
plan: 

(A)  The  State  agency  shall  require  and 
assist  the  School  Food  Authority  to 
develop  a  mutually  agreed  upon 
corrective  action  plan. 

(B)  The  corrective  action  plan  shall 
identify  the  corrective  actions  needed  to 
correct  the  deficiencies  found  during  the 
review,  and  the  timeframes  to  correct 
those  deficiencies.  Corrective  action 
shall  include  amending  claims  for 
reimbursement  for  the  period  covered  by 
the  review  if  necessary. 

(C)  The  plan  shall  be  written,  signed 
by  the  School  Food  Authority,  and 
submitted  to  and  approved  by  the  State 
agency  within  60  days  following  the  exit 
conference  of  a  review. 

(D)  The  State  agency  shall  require  the 
School  Food  Authority  to  implement  an 
amended  or  extended  corrective  action 
plan  when  error  tolerance  levels 
described  in  this  Section  are  exceeded 
on  a  second  AIMS  review. 

(vi)  New  violations  found  on  a  second 
AIMS  review:  If  during  the  course  of  a 
second  AIMS  review  a  performance 
standard  violation  is  found  that  has  not 
been  noted  on  a  previous  AIMS  review, 
the  State  agency  shall  institute  and 
document  appropriate  corrective  action. 
If  the  violation  exceeds  the  error 
tolerance  level  described  in  this  Section, 
a  corrective  action  plan  as  described  in 
this  Section  shall  be  developed  and 
corrective  action  shall  be  taken.  In 
either  case  a  claim  shall  be  assessed  as 
described  in  $  210.16  of  this  Part. 

(vii)  AIMS  audit:  Audits  by  State 
agency  or  other  State  or  State 
contracted  auditors  may  be  used  as  an 
alternative  to  AIMS  reviews  as 
described  in  this  Section.  If  the  State 
agency  chooses  this  option,  the  audit 
must  ensure  that  the  five  performance 
standards  listed  under  §  210.2  of  this 
Part  are  being  complied  with  by  the 
audited  School  Food  Authority.  This 
includes  doing  all  activities  described  in 
§  210.14(a-3)  under  "Scope  of  AIMS 
reviews."  Additionally,  a  State  using 
AIMS  audits  in  place  of  AIMS  reviews 
shall:  (A)  conduct  audits  of  the  school 
food  service  account  in  a  minimum  of 
33Va%  of  its  School  Food  Authorities 
between  January  1, 1980  and  June  30, 
1982  including  the  largest  School  Food 
Authority  in  the  State;  (B)  audit  the 
remaining  School  Food  Authorities  the 
following  year  and  in  every  2-year  cycle 
thereafter  audit  all  School  Food 
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Authorities  once  every  two  years:  (C) 
take  fiscal  action  against  a  School  Food 
Authority  for  any  degree  of  violation  for 
performance  standards  2  through  5  using 
its  own  methodology  which  reflects  the 
longevity  and  severity  of  the  problem: 

(D)  have  an  approved  system 
documented  in  the  State  Plan  for 
achieving  corrective  action;  (E)  use 
USDA’s  audit  guide  or  have  its  State 
audit  guide  approved  by  the 
Department’s  Office  of  the  Inspector 
General  (OIG).  A  State  agency  shall 
submit  its  guide  to  FNSRO  by  February 
1  of  each  year;  and  (F)  select  schools 
within  a  School  Food  Authority  based 
upon  generally  accepted  audit 
principles. 

(4)  Number  of  schools  the  State  shall 
review  or  audit  for  AIMS:  The  number 
of  schools  within  the  School  Food 
Authority  which  must  be  included  in  a 
review/audit  is  dependent  upon  the 
number  of  schools  in  the  School  Food 
Authority.  The  minimum  number  of 
schools  the  State  agency  shall  review/ 
audit  is  illustrated  in  the  following  table. 


Number  of  schools  in  Hie  school  food 
authority 

Minimum  number 
of  schools  to  be 
reiriewed/audited 

1  to  5 . 

1 

6  to  10 . 

2 

11  to  20 . 

3 

21  to  40 . 

4 

41  to  60 . 

6 

61  to  80 . 

8 

81  to  100 . 

10 

•12 

*  12  +  5%  of  the  number  of  schools  over  100.  Fractions 
shaH  be  rounded  to  the  nearest  whole  number 


(i)  Records  for  AIMS  reviews/audits: 
The  State  shall  keep  records  of  all 
reviews/audits,  which  document  the 
details  of  reviews/audits,  and 
demonstrate  the  degree  of  compliance 
with  AIMS  performance  standards. 
When  necessary,  the  records  must 
include  a  formal  corrective  action  plan 
as  described  in  this  Section. 
Additionally,  the  State  agency  must 
have  on  file:  (A)  its  criteria  for  selecting 
schools  on  Brst  reviews,  if  the  selection 
is  not  random;  and  (b)  its  system  for 
selecting  small  School  Food  Authorities 
for  second  reviews.  This  documentation 
must  be  kept  on  file  by  the  State  for  a 
minimum  of  three  years  after  the  year  in 
which  problems  have  been  resolved. 

(ii)  Exist  conferences  notification  and 
corrective  action:  The  State  and  the 
School  Food  Authority  shall  hold  an 
exist  conference  at  the  close  of  an  AIMS 
review/audit  to  discuss  the  deficiencies 
observed,  the  extent  of  the  deficiencies 
and  the  corrective  action  needed  to 
correct  the  deficiencies.  If  a  corrective 
action  plan  is  needed,  as  described  in 


§  210.14(a)(3)(v),  it  shall  be  discussed 
during  the  exit  conference.  The  State 
shall  notify  the  School  Food  Authority's 
superintendent  in  writing  of  the  review/ 
audit  findings. 

The  State  shall  require  that  the  School 
Food  Authority  take  and  document 
corrective  action  for  any  program 
deficiency  found  on  any  review/audit. 
Corrective  action  can  include  training, 
assistance,  recalculation  of  data  to 
ensure  the  correctness  of  the  claim  the 
School  Food  Authority  is  preparing  at 
the  time  of  the  review  or  other  actions. 

As  discussed  in  this  Section,  a  formal 
corrective  action  plan  shall  be 
developed  if  error  tolerance  levels  are 
exceeded  on  an  AIMS  review. 
***** 

(g)  *  *  * 

(2)  Each  State  agency  shall,  on  a 
quarterly  fiscal  year  basis,  report 
information  on  the  use  of  program  funds 
to  FNS  on  a  form  provided  by  FNS.  Such 
reports  shall  be  submitted  no  later  than 
30  days  after  the  end  of  each  fiscal  year 
quarter.  The  final  fiscal  year  closeout 
report  shall  be  submitted  in  accordance 
with  §  210.19(a)(2). 

***** 

(5)  Each  State  agency  shall  report  to 
the  FNS  Regional  Office  the  type  and 
extent  of  regulatory  violations  and  the 
name  of  any  School  Food  Authority 
which  exceeds  an  error  tolerance  level 
on  a  second  AIMS  review  for  referral  to 
the  Department's  Office  of  the  Inspector 
General  for  possible  review  or  audit. 
***** 

8.  In  §  210.16  paragraphs  (a)  and  (e) 
are  revised,  new  paragraph  (b)  is  added. 

§  210.16  Claims  against  School  Food 
Authorities. 

(a)  State  agencies  shall  disallow  any 
portion  of  a  claim  and  recover  any 
payment  made  to  a  School  Food 
Authority  that  was  not  properly  payable 
under  circumstances  as  described  in  this 
Section.  State  agencies  will  use  their 
own  procedures,  within  the  constraints  ' 
of  this  Section,  to  disallow  claims  and 
recover  overpayments. 

(b)  The  State  shall  determine  the 
extent  of  fiscal  action  to  be  taken,  taking 
into  account  the  severity  and  longevity 
of  the  problems.  Fiscal  action  includes: 
recovery  of  overpayments  through  direct 
assessment  or  offset  of  future  claims; 
disallowance  of  overclaims  as  reflected 
in  unpaid  Claims  for  Reimbursement; 
and  correction  of  records  to  ensure  that 
unfiled  Claims  for  Reimbursement  will 
be  corrected  when  filed. 

(1)  When  a  State  agency  chooses  to 
conduct  AIMS  reviews,  as  described  in 
§  210.14,  fiscal  action  may  be  assessed 
on  a  first  review  except  fiscal  action 


must  be  taken  when,  under  Performance 
Standard  3,  the  number  of  meals 
claimed  for  School  Food  Authority 
reimbursement  has  been  incorrectly 
aggregated  from  individual  school 
reports.  State  agencies  are  required  to 
take  fiscal  action  beginning  on  the 
second  review  for  any  degree  of 
violation  of  AIMS  Performance 
Standards  2,  3  and  4. 

(2)  When  a  State  agency  chooses  to 
conduct  AIMS  audits  as  described  in 
§  210.14,  fiscal  action  is  required  for 
violations  of  Performance  Standards  2, 

3,  4  and  5,  as  listed  under  §  210.14. 
***** 

(e)  If  a  State  agency  fails  to  collect  an 
overpayment  from  a  School  Food 
Authority,  as  described  in  this  Section 
or  improperly  pays  a  claim,  FNS  shall 
notify  the  State  agency  of  its  intention  to 
assert  a  claim  against  the  State  agency. 
In  all  such  cases,  the  State  agency  shall 
have  full  opportunity  to  submit  evidence 
concerning  the  action  it  has  taken  to 
collect  the  overpayment.  Unless  FNS 
determines  that  the  State  agency  has 
exerted  reasonable  efforts  to  recover  the 
improper  payment,  FNS  shall  recover 
overpayments  from  the  State  agency  for 
the  amount  of  the  overpayment  made  to 
the  School  Food  Authority.  The  State 
agency’s  subsequent  Letter  of  Credit  will 
be  reduced  by  the  sum  of  the 
uncollected  overpayment  and  the  State 
agency  must  provide  the  funds 
necessary  to  maintain  program 
participation  at  the  level  of  operation 
reached  prior  to  the  Letter  of  Credit 
reduction.  These  funds  must  come  from 
State  and  local  sources  and  be  reported 
as  cash  on  hand  in  the  State's  financial 
reports  to  FNS. 

***** 

9.  In  §  210.17  new  paragraph  (f)  is 
added  to  read  as  follows: 

§210.17  Mangement  evaluations  and 
audits. 

*  *  *  *  * 

(f)  As  a  part  of  its  Management 
Evaluation  of  a  State  agency,  FNSRO 
shall  evaluate  the  State’s  progress  in 
effectively  meeting  the  AIMS 
requirements. 

10.  In  §  210.19  paragraph  (a)  is  revised 
as  follows: 

§  210.19  Miscellaneous  provisions. 

(a)  Grant  closeout  procedures. 

(1)  General.  Grant  closeout 
procedures  for  the  Program  shall  be  in 
accordance  with  Federal  Management 
Circular  A-102,  Attachment  L.  State 
agencies  shall  submit  final  grant 
closeout  reports  for  each  fiscal  year  or 
part  thereof  that  the  State  agency 
administered  the  Program.  All 
obligations  shall  be  liquidated  before 
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final  closure  of  a  fiscal  year  grant. 
Obligations  shall  be  reported  for  the 
fiscal  year  in  which  they  occur. 

(2)  Grant  closeout  report.  State 
agencies  shall  submit  to  FNS,  within  150 
days  after  the  end  of  any  fiscal  year, 
final  fiscal  year  closeout  reports  (FNS- 
10’ s  and  SF-269).  FNS  shall  not  be 
responsible  for  reimbursing  unpaid 
obligations  reported  later  than  150  days 
after  the  close  of  the  fiscal  year  in  which 
they  were  incurred  except  for  those 
obligations  incurred  under  the  Food 
Service  Equipment  Assistance  Program 
and  State  Administrative  Expense 
Funds  Programs.  - 

(3)  Termination  for  cause.  FNS  may 
terminate  a  State  agency’s  participation 
under  the  Program,  in  whole  or  in  part, 
whenever  FNS  determines  that  the  State 
agency  has  failed  to  comply  with  the 
conditions  prescribed  in  this  Part,  and  in 
FNS  guidelines  and  instructions.  FNS 
shall  promptly  notify  the  State  agency  in 
writing  of  the  termination  and  the 
reasons  for  the  termination,  together 
with  the  effective  date.  A  State  agency 
shall  terminate  a  local  agency’s 
participation  under  the  Program  by 
written  notice  whenever  it  is  determined 
by  FNS  or  the  State  agency  that  the 
local  agency  has  failed  to  comply  with 
the  requirements  of  the  Program. 

(4)  Termination  for  convenience.  FNS 
and  the  State  agency  may  terminate  the 
State  agency’s  participation  under  the 
Program,  in  whole  or  in  part,  when  both 
parties  agree  that  continuation  under  the 
Program  would  not  produce  beneficial 
results  commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
thereof  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated.  The  State  agency  shall  not 
incur  new  obligations  for  the  terminated 
portion  after  the  effective  date,  and  shall 
cancel  as  many  outstanding  obligations 
as  possible.  FNS  shall  allow  full  credit 
to  the  State  agency  for  the  Federal  share 
of  the  noncancellable  obligation, 
properly  incurred  by  the  State  agency 
prior  to  termination. 

(Catalog  of  Federal  Domestic  Assistance  No. 
10.555) 

(Sec.  7(a),  Pub.  L.  95-627,  92  Stat.  3622,  42 
U.S.C.  1751) 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

Accordingly,  7  CFR  Part  235  is 
amended  on  an  interim  basis  as  follows: 

1.  §  235.4  is  amended  by  revising 
paragraph  (b)(3)  to  read  as  follows: 


§  235.4  Allocation  of  funds  to  States. 
***** 

(b)  *  *  * 

(3)  For  the  fiscal  year  ending 
September  30, 1981,  and  for  each 
succeeding  fiscal  year,  FNS  shall 
allocate  to  each  State  agency  amounts 
derived  by  application  of  the  following 
four  part  formula: 

(i)  One  equal  share  of  the  forty  (40) 
percent  of  the  funds  designated  by  FNS 
for  the  Assessment,  Improvement  and 
Monitoring  System  (AIMS). 

(ii)  The  ratio  of  the  number  of  School 
Food  Authorities  within  the  State  to 
School  Food  Authorities  in  all  States 
times  twenty  (20)  percent  of  the  funds 
designated  by  FNS  for  AIMS. 

(iii)  The  ratio  of  the  number  of  free 
and  reduced  price  meals  served  within 
the  State  during  the  second  preceding 
fiscal  year  to  the  number  of  free  and 
reduced  price  meals  served  in  all  States 
in  the  second  preceding  fiscal  year  times 
twenty  (20)  percent  of  the  funds 
designated  by  FNS  for  AIMS. 

(iv)  Equal  shares  of  twenty  (20) 
percent  of  the  funds  designated  by  FNS 
for  AIMS  for  each  School  Food 
Authority  which  has  an  enrollment  of 
40,000  or  more:  Provided,  however,  That 
in  States  where  there  are  fewer  than 
two  School  Food  Authorities  with 
enrollments  of  40,000,  or  more  an  equal 
share  shall  be  provided  to  the  State 
agency,  for  either,  or  both  of  the  two 
largest  School  Food  Authorities  which 
have  enrollments  of  more  than  2,000 
and:  Provided,  further.  That  States  with 
only  one  School  Food  Authority, 
regardless  of  size,  shall  be  provided 
with  one  equal  share.  Funds  issued 
under  this  paragraph  shall  be  subject  to 
the  recall  and  reallocation  provision  of 
paragraph  (e)  of  this  section.  For  the 
fiscal  year  ending  September  30, 1981 
and  for  each  succeeding  fiscal  year,  the 
amount  of  State  Administrative  Expense 
funds  designated  by  FNS  for  AIMS  and 
subject  to  allocation  under  this 
paragraph  shall  be  equal  to  or  greater 
than  the  amount  designated  by  FNS  for 
program  management  improvements  for 
the  fiscal  year  ending  September  30, 
1980. 

2.  §  235.6  is  amended  by  revising 
paragraph  (a— 1)  to  read  as  follows: 

§  235.6  Use  of  funds. 

***** 

(a— 1)  State  Administrative  Expense 
Funds  paid  to  any  State  agency  under 
§  235.4(b)(3)  shall  be  available  for  AIMS 
activities  associated  with  carrying  out 
actions  to  ensure  adherence  to  the 


program  performance  standards  in 

§  210.2. 

***** 

3.  §  235.11  is  amended  by  revising 
paragraph  (b)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  235.1 1  Other  provisions. 
***** 

(b)  Sanctions  imposed.  (1)  FNS  may 
recover,  withhold  or  cancel  payment  of 
up  to  one  hundred  (100)  percent  of  the 
funds  payable  to  a  State  agency  under 
this  Part,  whenever  it  is  determined  by 
FNS  that  the  State  agency  has  failed  to 
comply  with  the  requirements  contained 
in  this  Part. 

(2)  In  addition  to  the  general 
provisions  found  in  paragraph  (b)(1)  of 
this  section,  FNS  may,  for  any  fiscal 
year,  recover,  withhold  or  cancel 
payment  of  up  to  thirty-three  and  one- 
third  (33  Vb)  percent  of  the  funds  payable 
to,  and  to  be  used  by,  a  State  agency 
under  §  235.4(a)  and  §  235.4(b)(3)  for 
administration  of  school  nutrition 
programs  if  FNS  determines  that  a  state 
agency  is  deficient  in  one  or  more  of  the 
following: 

(i)  Implementing  the  requirements  in 
§  210.14  of  this  title; 

(ii)  Conducting  the  number  of  reviews 
or  audits  required  in  §  210.14  of  this  title 
within  the  timeframes  specified; 

(iii)  Covering  the  performance 
standards  set  forth  in  §  210.2  in  the 
conduct  of  reviews  or  audits  as  required 
in  §  210.14,  carrying  out  corrective 
action,  and  assessing  and  recovering 
claims  as  prescribed  in  §  210.14  and 

§  210.16  of  this  title; 

(iv)  Conducting  reviews  or  audits  with 
sufficient  thoroughness  to  identify 
violations  of  the  performance  standards 
listed  in  §  210.2  of  this  title;  and, 

(v)  Meeting  the  reporting  deadlines 
prescribed  for  the  form  (FNS-10) 
required  under  §  210.14(g)(1)  of  this  title 
and  for  the  form  (SF-269)  required  under 
|  210.14(g)(2)  of  this  title. 

(3)  In  establishing  the  amounts  of 
funds  to  be  recovered,  withheld  or 
cancelled  under  subparagraph  2  of  this 
paragraph,  FNS  shall  determine  the 
current  or  projected  rate  of  funds  usage 
by  the  State  for  all  funds  allocated 
under  §  235.4(a)  and  §  235.4(b)(3),  and 
after  considering  the  severity  and 
longevity  of  the  cumulative  deficiencies, 
shall  apply  an  appropriate  sanction 
percentage  to  the  amount  so  determined. 
State  agencies  may  not  use  funds  not 
included  in  the  determination  of  funds 
usage  to  replace  sanctioned  funds.  The 
maximum  sanction  percentage  that  may 
be  imposed  against  a  State  agency  for 
failure  within  one  or  more  of  the  five 
deficiency  areas  specified  in 
subparagraph  2  of  this  paragraph  for 
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any  fiscal  year  shall  be  thirty-three  and 
one-third  (33  Va)  percent  of  the  funds 
payable  under  §  235.4(a)  and 
§ 235.4(b)(3)  for  administration  of  school 
nutrition  programs  for  such  fiscal  year. 

(4)  Before  carrying  out  any  sanction 
against  a  State  agency  in  accordance 
with  this  paragraph,  the  following 
procedures  shall  be  followed: 

(i)  FNS  shall  notify  the  Chief  State 
School  Officer  or  equivalent  of  the 
deficiencies  found  and  of  its  intention  to 
impose  sanctions  unless  an  acceptable 
corrective  action  plan  is  submitted  and 
approved  by  FNS  within  60  calendar 
days. 

(ii)  The  State  agency  shall  develop  a 
corrective  action  plan  with  specific 
timeframes  to  correct  the  deficiencies 
and/or  prevent  their  future  recurrence. 
The  plan  will  include  dates  by  which  the 
State  agency  will  accomplish  such 
corrective  action. 

(iii)  FNS  shall  review  the  corrective 
action  plan.  If  it  is  acceptable,  FNS  shall 
issue  a  letter  to  the  Chief  State  School 
Officer  or  equivalent  approving  the 
corrective  action  plan,  and  detailing  the 
technical  assistance  that  is  available  to 
the  State  agency  to  correct  the 
deficiencies.  The  letter  shall  advise  the 
Chief  State  School  Officer  or  equivalent 
of  the  specific  sanctions  to  be  imposed  if 
the  corrective  action  plan  is  not 
implemented  within  timeframes  set  forth 
in  the  approved  plan. 

(iv)  Upon  advice  from  the  State 
agency  that  corrective  action  has  been 
taken,  FNS  shall  assess  such  action  and, 
if  necessary,  shall  perform  a  follow-up 
review  to  determine  if  the  noted 
deficiencies  have  been  corrected.  FNS 
shall  then  advise  the  State  agency  if  the 
actions  taken  are  in  compliance  with  the 
corrective  action  plan  or  if  additional 
corrective  action  is  needed. 

(v)  If  an  acceptable  corrective  action 
plan  is  not  submitted  within  60  calendar 
days,  or  if  corrective  action  is  not 
completed  within  the  time  limits 
established  in  the  corrective  action  plan, 
FNS  may  impose  a  sanction  by 
reduction  in  the  State  agency  Letter  of 
Credit  (LOC)  or  by  assessing  a  claim 
against  the  State  agency.  FNS  shall 
notify  the  Chief  State  School  Officer  or 
equivalent  of  any  such  action. 

(vi)  If,  subsequent  to  the  imposition  of 
any  sanction,  FNS  determines  that  the 
noted  deficiencies  have  been  resolved 
and  that  the  school  nutrition  programs 
are  being  operated  in  an  acceptable 
manner,  FNS  may  return  to  the  State 
agency  or  restore  to  the  State  agency’s 
Letter  of  Credit  (LOC)  part  or  all  of  any 
sanctioned  SAE  funds. 

(5)  In  carrying  out  sanctions  under  this 
paragraph  for  any  fiscal  year,  FNS  may 
reduce  the  amount  of  allocated  SAE 


funds  payable  to  a  State  agency  in 
whole  or  in  part  during  such  fiscal  year 
and  during  following  fiscal  years  if 
necessary. 

(6)  Any  State  agency  which  has  a 
sanction  imposed  against  it  in 
accordance  with  this  paragraph  shall 
not  be  eligible  to  participate  in  any 
reallocation  of  SAE  funds  under 
§  235.4(e)  of  this  Part  during  any  fiscal 
year  in  which  such  sanction  is  being 
applied. 

***** 

(e)  Administrative  Review  Process. 
When  FNS  asserts  a  sanction  against  a 
State  agency  under  the  provisions  of 
paragraph  (b)  above,  the  State  agency 
may  appeal  the  case  and  be  afforded  a 
hearing  or  review  by  an  FNS 
Administrative  Review  Officer  or  an 
independent  USDA  Appeal  Board 
outside  of  FNS.  A  State  agency  shall 
have  the  option  of  requesting  a  hearing 
to  present  its  position  or  a  review  of  the 
record  including  any  additional  written 
submissions  prepared  by  the  State 
agency. 

(1)  FNS  shall  provide  a  written  notice 
and  shall  ensure  the  receipt  of  such 
notice  when  asserting  a  sanction  against 
a  State  agency. 

(2)  A  State  agency  aggrieved  by  a 
sanction  asserted  against  it  may  file  a 
written  request  with  the  Director, 
Administrative  Review  Staff,  U.S. 
Department  of  Agriculture,  Food  and 
Nutrition  Service,  Washington,  D.C. 
20250,  for  a  hearing  or  a  review  of  the 
record.  Such  request  must  be 
postmarked  within  30  calendar  days  of 
the  date  of  delivery  of  the  sanction 
notice  and  the  envelope  containing  the 
request  shall  be  prominently  marked 
“REQUEST  FOR  REVIEW  OR 
HEARING.”  If  the  State  agency  does  not 
request  a  review  or  hearing  within  30 
calendar  days  of  delivery  of  the  notice, 
the  administrative  decision  on  the 
sanctions  shall  be  final. 

(3)  Within  15  calendar  days  of  receipt 
by  the  Administrator  of  a  request  for 
review,  or  hearings,  FNS  shall  provide 
the  State  agency  with  a  written 
acknowledgment  of  the  request. 

(i)  The  acknowledgment  shall  include 
the  name  and  address  of  the  FNS 
Administrative  Review  Officer  or 
independent  USDA  Appeal  Board  to 
review  the  sanction; 

(ii)  The  acknowledgment  shall  also 
notify  the  State  agency  that  within  30 
calendar  days  of  the  receipt  of  the 
acknowledgment,  the  State  agency  shall 
submit  information  in  support  of  its 
position. 

(4)  When  a  hearing  is  requested 
pursuant  to  this  paragraph,  the 
Department  has  up  to  60  calendar  days 


of  receipt  of  the  State  agency’s 
information  to  schedule  and  conduct  the 
hearing  and  shall  advise  the  State 
agency  of  the  time,  date  and  location  of 
the  hearing  at  least  ten  calendar  days  in 
advance. 

(5)  When  a  hearing  is  requested,  the 
FNS  Administrative  Review  Officer  or 
independent  USDA  Appeal  Board  shall 
make  a  final  determination  within  30 
calendar  days  after  the  hearing,  and  the 
final  determination  shall  take  effect 
upon  delivery  of  the  written  notice  of 
this  final  decision  to  the  State  agency. 

(6)  When  a  review  is  requested,  the 
FNS  Administrative  Review  Officer  or 
independent  USDA  Appeal  Board  shall 
review  information  presented  by  a  State 
agency  and  shall  make  a  final 
determination  within  30  calendar  days 
after  the  receipt  of  that  information.  The 
final  determination  shall  take  effect 
upon  delivery  of  the  written  notice  of 
this  final  decision  to  the  State  agency. 
***** 

(Catalog  of  Federal  Domestic  Assistance  No. 
10.555  and  10.560) 

(Sec.  7(a),  Public  Law  95-627,  92  Stat.  3622,  42 
U.S.C.  1751) 
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